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SACKS WESTON DIAMOND, LLC 

John K. Weston (PA # 26314) 

Jeremy E. Abay (PA # 316730) 

1845 Walnut Street, Suite 1600 

Philadelphia, Pennsylvania 19103 

Tel: (215) 925-8200 

Fax: (267) 639-5422 

 

Attorneys for Plaintiffs 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 

ALI RAZAK, et al.    : Judge Michael M. Baylson 

       :  

vs.      : No. 2:16-cv-00573 

       :  

UBER TECHNOLOGIES, INC. , et al. : 

 

PLAINTIFFS’ AMENDED STATEMENT  

OF DISPUTED AND UNDISPUTED FACTS 
 

1. Uber is a technology company that offers a mobile smartphone 

application to connect riders looking for transportation to independent transportation 

providers looking for riders (the “Uber App”). Deposition of Jordan Holtzman-

Conston (“Holtzman-Conston Dep.”), 11:19-12:2, 12:8-10. 

 

 Disputed.  Uber characterizes itself as merely “a technology company 

that offers a mobile smartphone app.”  That is disingenuous.  For example, 

Uber is also a payment intermediary, in the business of: collecting and selling 

data; collecting debts for third parties; enforcing regulatory compliance onto 

its drivers; and setting its own operational rules and regulations for drivers.  

See, e.g., Holtzman-Conston Dep. Trans. 30:10-34:11 (regarding Gegen 

insurance and automatic deductions for insurance premiums), 20:15-21:5 

(regarding PPA compliance), 25:20-29:8 (regarding PPA compliance and 

additional requirements imposed by Uber), ECF No. 76-2.  See also Uber’s 

Driver Deactivation Policy 7-8 (additional Uber requirements), ECF No. 68-8; 

Uber’s Community Guidelines/Standards, ECF Nos. 68-5 through 68-7 

(additional Uber requirements for drivers); June 2014 Driver Addendum, ECF 
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No. 68-13 (enumerating contractual requirements and, at § 5, Uber’s 

deactivation policy).   

 

Disputed. The drivers are not “independent transportation providers.”  

That is a self-serving term created by Uber meant to imply that the drivers have 

absolute control over how they conduct their business, which is not true.  See, 

e.g., Clapps Dep. Trans.  30:11-86:4 (regarding deactivation for providing 

service to a competitor), 75:1-76:19 (regarding having to accept less profitable 

UberX fares), 77:7-13 (regarding rejection policy), 30:4-10 (Uber’s own affiant 

testifying that “an argument can be made that he is “not really an independent 

contractor… because of the amount of control that Uber exercise[s]”), ECF No. 

76-2.  See also additional Uber requirements discussed supra.  Furthermore, 

most UberBLACK drivers in Philadelphia, including Cherdoud, operate under 

the certificate of public convenience held by Gegen/Uber pursuant to 53 Pa.C.S. 

§ 5741.  See Holtzman-Conston Dep. Trans. 21:20-22-7, ECF No. 76-2.  Drivers 

also are required to pay premiums towards an insurance policy on which Gegen 

is the named insured.  See Holtzman-Conston Dep. Trans. 30:10-31:5, ECF No. 

76-2; see also Am. Compl. Ex. B1C (showing deductions), ECF No. 47. 
 

2.  Transportation companies and individual transportation providers who 

wish to provide “black car” limousine services in Philadelphia are required by 

applicable regulation to do so in connection with an entity licensed by the 

Philadelphia Parking Authority (PPA). Declaration of Jordan Holtzman-Conston 

(“Holtzman-Conston Decl.”), ¶3. 

 

Disputed. An individual driver need not be affiliated with a licensed 

entity.  That driver may have his/her own certificate of public convenience to 

operate a limousine service.  See  Holtzman-Conston Dep. Trans 20:15-21:1, 

ECF No. 76-2.  See also 53 Pa.C.S. § 5741.   

 

3. Gegen is a wholly-owned subsidiary of Uber that holds a certificate of 

public convenience from (and is licensed by) the PPA to operate as a broker of 

limousine services. Holtzman-Conston Dep., 11:19-12:2, 12:8-10; 21:11-19. 

 

Disputed.  Under applicable limousine regulations, 53 Pa.C.S. §§ 5741-

5755, there is no certificate or license permitting a company to “broker 

limousine services.”  Rather, the certificate permits an individual or entity to 

operate a limousine company in general.  53 Pa.C.S. § 5741.  If anything, the 

process of brokering would apply only to taxicab dispatchers under 53 Pa.C.S. 

§ 5721 or transportation network companies under 53 Pa.C.S. § 57A01, both of 
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which are prohibited from arranging rides for limousine services.  See Original 

Compl. ¶ 178 (message from PPA regarding legality of UberX), ECF No 1.  

 

4. Qualified transportation companies may enter into an agreement with 

Gegen to enable them to provide limousine services in Philadelphia. Holtzman-

Conston Decl., ¶4. 

 

Disputed. The agreement is between the driver and Uber/Gegen, not 

between a “transportation company” and Uber/Gegen.  See Driver 

Addendums, ECF Nos. 68-3, 68-4, and 68-13.  See also Razak Dep. Trans. 8:23-

11:13, 13:14-16:10, ECF No. 68-17. 

 

5.         Independent transportation companies are able to use the Uber App to 

obtain requests to provide limousine services on the UberBLACK product. 

Holtzman-Conston Decl., ¶5. 

 

 Disputed. The requests are sent to drivers’ personal phones, not to 

“independent transportation companies.”  See Razak Dep. Trans. 13:14-16:10, 

ECF No. 68-17.  Furthermore, “independent transportation companies” is a 

self-serving term created by Uber that does not exist in the record. 

 

6.         Independent transportation providers (like Plaintiffs) who operate their 

own (or affiliate with a) transportation company and who use the UberBLACK 

product must first enter into an agreement setting forth the terms for using Uber’s 

software mobile application (the “Uber App”). Holtzman-Conston Decl., ¶6. 

 

Disputed. See ¶ 4 supra.  Furthermore, “independent transportation 

providers” is a self-serving term created by Uber that does not exist in the 

record. 

 

7.         Some UberBLACK transportation providers operate under the 

certificate of public convenience held by Gegen, while others operate under a 

certificate held by other limousine companies licensed by the PPA. Holtzman-

Conston Dep., 21:20-22:7; 25:12-17. 

 

Disputed. It is Plaintiffs’ position that any driver providing 

UberBLACK services is, at that time, operating under Gegen’s certificate of 

public convenience.  This is evinced by the fact that, among other things, Uber 

requires all UberBLACK drivers to submit to the “Gegen Insurance” and Uber 
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oversees regulatory compliance for all drivers.  See, e.g., Holtzman-Conston 

Dep. Trans. 30:10-34:11 (regarding Gegen insurance and automatic deductions 

for insurance premiums), 20:15-21:5 (regarding PPA compliance). 

 

8.         Plaintiff Sabani signed up to use the Uber App to connect with riders 

using the UberBLACK product on November 26, 2013. Holtzman-Conston Decl., 

¶7. 

 

 Undisputed. 

 

9.         Plaintiff Cherdoud signed up to use the Uber App to connect with riders using 

the UberBLACK product on December 26, 2013. Holtzman-Conston Decl., ¶8. 

 

 Undisputed. 

 

 

10.       Plaintiff Razak signed up to use the Uber App to connect with riders 

using the UberBLACK product on July 8, 2014. Holtzman-Conston Decl., ¶9. 

 

 Undisputed. 
 

11.       Many transportation providers (including, for example, Sabani and 

Cherdoud) own and operate companies that contract directly with Gegen. Cherdoud 

Dep., 19:23-20:10 (Milano Limo); Sabani Dep., 10:6-15 (Freemo Limo); Holtzman-

Conston Decl., ¶4. 

 

Disputed. The contracts is between the driver and Uber/Gegen, not 

between a “transportation company” and Uber/Gegen.  See Driver 

Addendums, ECF No.s 68-3, 68-4, and 68-13.  See also Razak Dep. Trans. 8:23-

11:13, 13:14-16:10, ECF No. 68-17.  

 

12.       The agreement between Defendants and independent transportation 

providers who operate their own transportation companies provides that 

transportation providers using the UberBLACK product have complete discretion to 

operate their independent business and to divert their drivers at their discretion. 

Holtzman-Conston Decl., ¶10; Razak Dep., 37:15-24. 

 

Disputed.  “Independent transportation providers” is a self-serving 

term created by Uber that does not exist in the record.  See ¶¶ 1 and 4 supra.  

See also Uber’s Community Guidelines/Standards, ECF Nos. 68-5 through 68-
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7 (additional requirements promulgated by Uber, including Uber’s rule that 

drivers are prohibited from “soliciting payment of fares outside the Uber 

system” and from taking “anonymous pickups”).  See also Clapps Dep. Trans.  

30:11-86:4 (regarding deactivation for providing service to a competitor), ECF 

No. 76-2.  See also Uber’s Deactivation Policy 15, 24 (“[Uber] will take action 

against a driver for activities such as: Accepting illegal street hails while using 

the Uber app…and soliciting payment of fares outside the Uber system.”), ECF 

No. 68-8. 

 

13.     Transportation providers, like plaintiffs, can provide transportation 

services outside of the Uber App. Cherdoud Dep., 21:11-18; Razak Dep., 45:3-18 

(acknowledging that his brother receives trip requests through Uber and limousine 

service Blacklane). For example, Plaintiff Sabani testified that he runs his own 

limousine company, Freemo Limo, and has up to five other transportation providers 

driving for his company. Sabani Dep., 10:16-11:1. Sabani also reported personally 

providing over 100 trips through his company, and admitted that Uber placed no 

restrictions on his right to receive Freemo Limo trip requests while simultaneously 

online on the Uber App. Id. Sabani 16:15-20 (over 100 trips), 18:18-19:6 (permitted 

to provide driving service through his company, Freemo Limo, and never harassed 

by Uber) 19:2-6 (no restrictions while online). 

 

 Disputed in part: The drivers are free to operate their own businesses 

outside of UberBLACK.  Once online, however, the drivers’ ability to conduct 

personal business is severely restricted.  For example, the App limits a driver’s 

ability to ignore, reject and cancel UberBLACK requests.  See June 2014 Driver 

Addendum § 5.1, ECF No. 68-13.  Furthermore, and by example, the trips 

provided by Freemo Limo are pre-arranged trips scheduled for times when the 

driver is offline with the Uber App.  See ¶ 12 supra (discussing rules regarding 

trips outside the Uber system). 

 

14.       To access the Uber App, transportation providers open the app on their 

mobile device and log in using their username and password. Holtzman-Conston 

Dep., 38:17-20. 

 

Undisputed. 

 

15.       After logging on, transportation providers tap a button to go online to 

be eligible to receive trip requests. Holtzman-Conston Dep., 39:17-21-40:1. 
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Undisputed. 

 

16.       Once a transportation provider taps the go online button, there is 

nothing else they need to do to receive trip requests. Holtzman-Conston Decl., ¶11. 

 

Disputed.  Drivers need to interact with the App in order to continue to 

appear online and to ensure that there are no connectivity issues.  Furthermore, 

drivers need to monitor the App to ensure that they are not missing ride 

requests.  A missed request constitutes a rejected trip, and too many rejected 

trips affects the driver’s “acceptance rate” thereby subjecting the driver to 

suspension or termination.  See Holtzman Dep. Trans. 55:2-14 (drivers who 

reject/ignore three consecutive trips are taken offline), ECF No. 76-2.  See also 

Uber’s Deactivation Policy 5-8, ECF No. 68-8. 

 

17.       Once online, there is no requirement that the driver be engaged with 

the Uber App in order to stay online. Holtzman-Conston Dep., 56:3-6; Razak 30:20-

31:3 (can go offline forever); Clapp Decl., ¶4 (once online, is free to leave his house, 

walk away from the Uber App on his phone, or turn off the Uber App and go offline 

at any time). 

 

Disputed.  See ¶ 16 supra.   

 

18.       While transportation providers may choose to pay attention to the Uber 

App and accept trip requests while they are online in order to increase their income, 

transportation providers are not required to do so. Holtzman-Conston Decl., ¶12. 

 

Disputed.  See ¶ 16 supra. 

 

19.  Defendants do not implement negative repercussions for a transportation 

provider who chooses to not go online on the Uber App or who chooses to go offline 

from the Uber App. Holtzman-Conston Decl., ¶13. 

 

Disputed. Drivers are not permitted to go offline after accepting a 

request, as that would constitute a cancellation, and too many cancellations 

subject the driver to suspension or termination.  See ¶ 16 supra. See also 

Deactivation Policy 5-8 (discussing deactivation from cancellations) and 8-9 

(cancelling trips after accepting a fare, or provoking riders to cancel trips, 

results in permanent deactivation), ECF No. 68-8.  See also June 2014 Driver 

Addendum § 5.1, ECF No. 68-13. Furthermore, Uber continues to bill the 
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drivers for insurance, vehicle fees and PPA assessments regardless of whether 

the drivers go online.  See Am. Compl. Ex. B1C (showing deductions), ECF No. 

47 and Holtzman-Conston Dep. Trans. 33:17-35:10, ECF No. 76-2. 

 

20.       When a trip request comes in, the transportation providers’ phone will 

beep and the screen will flash. Holtzman-Conston Decl., ¶14; Razak Dep., 115:8-

16. 

 

Disputed.  This is often not the case.  Because the request appears only 

for a few seconds, network connectivity issues may cause the request to appear 

after this stage.  The driver, moreover, may get the request with less than 15 

seconds to accept.  See Holtzman-Conston Dep. Trans. 111:13-113:2, ECF No. 

76-2 and Razak Dep. Trans. 113:3-21, 114:6-20, ECF No. 68-17. 

 

21. Trip requests appear on the mobile device with the rider’s name, their 

star rating, their pickup location, any surge fare in effect, the product that this trip is 

for, and how long the Uber App estimates it will take for the transportation provider 

to get to the rider. Holtzman- Conston Dep., 40:18-24; 46:21-47:7. 

 

Undisputed.  Notably, the destination, which is needed to calculate 

profitability, is not provided.  By withholding this information, drivers are 

coerced to accept all trips.  A driver may end up driving one block, or to a 

dangerous location.  See Clapps Dep. Trans. 12:6-14:18, ECF No. 76-2. 

 

22. Defendants do not require transportation providers to answer trip 

requests.  Razak Dep., 119:1-9. 

 

Disputed.  Unanswered trip requests constitute rejected trips, which 

affects a driver’s acceptance rate, thereby subjecting the driver to suspension 

or termination.  See Holtzman Dep. Trans. 55:2-14 (drivers who reject/ignore 

three consecutive trips are taken offline).  See also Uber’s Deactivation Policy 

5-8, ECF No. 68-8. 

 

23. Transportation providers have a choice to either accept or decline trip 

requests. Holtzman-Conston Dep., 40:14-17; Sabani Dep., 28:5-11; Razak Dep., 

36:23-37:4. 

 

Disputed.  Declining trips results in deactivation. See Holtzman Dep. 

Trans. 55:2-14 (drivers who reject/ignore three consecutive trips are taken 
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offline).  See also Uber’s Deactivation Policy 5-8, ECF No. 68-8.  Furthermore, 

due to connectivity issues, sometimes drivers do not have the ability to accept 

or decline trips; put differently, a request may be registered in the Uber 

database – which affects acceptance/cancellation rates – but never actually 

makes it to the driver’s phone.  See Holtzman Dep. Trans. 111:13-113:2, ECF 

No. 76-2 and Razak Dep. Trans. 113:3-21, 114:6-20, ECF No. 6817.  Uber also 

manipulates and limits the amount of information a driver receives prior to 

accepting a request in order to induce the driver to take all requests. See Clapps 

Dep. Trans. 12:6-14:18, ECF No. 76-2 and Holtzman Dep. Trans. 56:7-60:13 

and  http://ijoc.org/index.php/ijoc/article/view/4892/1739. 

 

24. Transportation providers may take into account any number of factors 

(such as the time, location, and passenger rating) in making the decision about 

whether to accept a trip request. Sabani Dep., 51:21-52:23 (has asked rider where 

their destination is before the trip starts to make sure they are going to a place he 

wants to go and would cancel or ask the rider to cancel the trip if they were going in 

the wrong direction). 

 

 Undisputed that the destination is not provided to the driver until the trip 

starts.  See ¶ 19 supra (discussing cancellation policy) (provoking a rider to 

cancel a trip results in permanent deactivation). 

 

25. If a transportation provider wants to accept a trip request, they tap to 

accept. Holtzman-Conston Dep., 40:18-24. 

 

 Undisputed. 

 

26. If a transportation provider does not press the accept trip button within 

a period of time, it will be deemed rejected by default. Holtzman-Conston Dep., 

41:1-5; 45:11-14. 

 

Undisputed. 

 

27.  If not accepted, the request will then be offered to another online 

transportation provider. Holtzman-Conston Dep., 41:6-9. 

 

Undisputed. 
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28. If no other transportation provider is available or accepts, the trip 

request goes unfulfilled. Holtzman-Conston Decl., ¶15. 

 

Undisputed. 

 

29. If a transportation provider ignores three trip requests, the Uber App 

may automatically move the transportation provider offline as a system integrity 

protection and in an effort to avoid extended wait times for riders who are waiting 

for a transportation provider to accept the trip request. Holtzman-Conston Dep., 

54:5-14; Holtzman-Conston Decl., ¶16. 

 

Disputed.  The reason(s) for disconnecting the driver are unclear, 

inasmuch as Holtzman-Conston’s credibility is questionable (as discussed in 

Plaintiffs’ memorandum of law). 

 

30. Transportation providers who have been automatically transitioned to 

offline status may go back online if they wish to do so. Holtzman-Conston Dep., 

54:5-14. 

 

Disputed.  They may not go back online if their accounts have been 

suspended or terminated by Uber.  A driver may be permanently deactivated 

if his cancellation rate exceeds Uber’s standard for a given city, and 

temporarily deactivated if his acceptance rate fails to meet an unspecified 

standard.  See also Deactivation Policy 5-8, ECF No. 68-8. 

 

31.       Transportation providers retain the sole right to determine when, where, 

and for how long to utilize the Uber App. Cherdoud Dep., 15:8-16; Sabani Dep., 

26:18-27:19; Razak Dep., 24:23-25:10, 28:1-29:2, 30:15-31:3. 

 

Disputed.  See ¶ 19 supra (discussing restrictions after accepting a fare).  

See also ¶ 23 (discussing how a driver can be taken offline).  See also Clapps 

Dep. Trans. 79:1-10 (discussing restrictive nature airport queue), 84:4-86:4 

(discussing how drivers have to constantly move around to “increase the 

likelihood of getting a ride request”), 95:4-97-20 (discussing how Uber induces 

drivers to change locations) ECF No. 76-1.   

 

32.       That means that transportation providers choose when to go online and 

when to go offline. Cherdoud Dep., 15:17-16:3, 80:20-81:3. 
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Disputed.  Uber can unilaterally take drivers offline.  See ¶ 19, 22-23 

supra. 

 

33. Transportation providers are not required to remain on Uber’s premises, 

physically or virtually (i.e., being online) at any time; they have complete control 

over when their time spent online on the Uber App (“Online Time”) begins and when 

it ends. Holtzman-Conston Decl., ¶17; Razak Dep., 144:8-11 (can decide when to 

go offline), 171:8-13 (can go offline anytime he chooses and can stay online as long 

as he wants). 

 

 Disputed.  See ¶ 19 supra (discussing restrictions after accepting a fare).  

Furthermore, drivers have to wait in “queues” to obtain fares originating at the 

airport and 30th Street Station.  See also Clapps Dep. Trans. 79:1-10, ECF No. 

76-1 and Razak Dep. Trans. 70:10-72:10, ECF No. 68-17.  Indeed, Uber uses 

“geofencing” – virtual geographic restrictions – to define its airport and train 

station queues.  See Holtzman-Conston Dep. Trans. 87:10-88:15 (discussing 

geofencing), 95:4-97-20 (discussing how Uber induces drivers to change 

locations), 100:15-102:7 (discussing queues), ECF No. 76-1.  See also 

http://ijoc.org/index.php/ijoc/article/view/4892/1739. 

 

34. Transportation providers decide where to actually go to offer their 

services and to maximize their chances of getting a trip. Cherdoud Dep., 24:23-25:3 

(Q: Who decides where you actually go then? Is it you or is it -- A: Of course it’s 

me, but I keep taking information through Uber App to figure out where is the 

hotspot.), 26:5-19 (makes the decision where to go); Sabani Dep., 28:2-4, 62:9-21 

(chooses to go to airport, because “[t]he airport works the best for me. That’s where 

I get most of the work.”), 92:12-15 (Uber does not require going to the airport – “It’s 

my choice.”). 

 

Disputed.  See ¶ 33 supra. 

 

35. In most areas, trip requests are automatically routed to the online 

transportation provider who is closest to the rider. Holtzman-Conston Decl., ¶18; 

Cherdoud Dep., 76:18-22. 

 

Disputed.   Uber refuses to answer whether drivers are segregated other 

than by name; hence it cannot presently be known if drivers are given 

preference based upon other factors.   
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36. At the airport and train station, there is a “queue” system that routes 

trips to the next driver in the queue. Holtzman-Conston Decl., ¶19; Sabani Dep., 

41:14-23 (acknowledging airport queue). 

 

Undisputed, if the Uber app is working correctly.  See Holtzman-Conston 

Dep. Trans. 111:13-113:2 (discussing malfunctions), ECF No. 76-2 and Razak 

Dep. Trans. 113:3-21, 114:6-20 (discussing malfunctions), ECF No. 68-17.  

 

37. A transportation provider who is online enters the “queue” immediately 

upon entering the designated airport or train station zone. Holtzman-Conston Decl., 

¶20 

 

Undisputed, if the Uber app is working correctly.  See ¶ 36 supra. 

 

38. As long as the transportation provider remains in the airport or train 

station zone, they will move up the queue. Holtzman-Conston Decl., ¶21. 

 

Undisputed, if the Uber app is working correctly.  See ¶ 36 supra. 

 

39. At the airport, transportation providers must actually enter the west 

parking lot (a parking lot that is within the airport zone) to receive a trip request; trip 

requests are then distributed to the transportation provider who is in the west parking 

lot based on position in the queue. Id. 

 

Undisputed, if the Uber app is working correctly.  See ¶ 36 supra. 

 

40. A transportation provider who is in the airport zone, but outside the 

west parking lot, could therefore remain online for hours (advancing all the way to 

first in the queue), despite not being in position to even receive (much less accept) 

trip requests. Holtzman-Conston Decl., ¶22. 

 

 Undisputed, in theory. 

 

41. After a transportation provider accepts a trip request, the transportation 

provider may cancel the trip at any point. Holtzman-Conston Dep., 64:23-65:11; 

Razak Dep., 123:4-23 (acknowledging that he cancelled more than one hundred and 

less than one thousand trips). 
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Disputed.  Cancelling a trip after accepting a request would violate 

Uber’s written policies.  See ¶ 16 supra. See also Deactivation Policy 5-8 

(discussing deactivation from cancellations) and 8-9 (cancelling trips after 

accepting a fare, or provoking riders to cancel trips, results in permanent 

deactivation), ECF No. 68-8.  See also June 2014 Driver Addendum § 5.1, ECF 

No. 68-13. 

 

42. A transportation provider may even choose to cancel a trip after the 

rider has entered the vehicle. Holtzman-Conston Dep., 65:12-16. 

 

Disputed.  See ¶ 41 supra. 

 

43. Transportation providers’ accounts are not deactivated or put on hold 

for rejecting trips or their trip acceptance rate. Holtzman-Conston Dep., 46:6-20; 

48:12-19. 

 

Disputed.  See ¶¶ 19, 22-23, 41 supra. 

 

44.       A transportation provider’s acceptance rate has no effect on his/her 

ability to provide transportation services using the UberBLACK product. Holtzman-

Conston Dep., 48:20-23. 

 

Disputed.  See ¶¶ 19, 22-23, 41 supra. 
 

45.       When transportation providers are online, they are free to use their 

Online Time to pursue any activity of their choosing. Holtzman-Conston Decl., ¶23; 

Razak Dep., 116:21-117:3 (uses iPhone for personal activities like making personal 

phone calls while online). For example, if a transportation provider is online, he/she 

is free to accept and provide ride requests from private clients. Holtzman-Conston 

Dep., 115:12-116:7; Sabani Dep., 12:24-13:18 (able to receive calls for personal 

Freemo Limo limousine company while online), 22:20-23:1 (has provided rides to 

personal Freemo Limo customers while online on Uber App). 

 

 Disputed.  This is discussed at length in the Plaintiffs’ briefs.  See also ¶ 

12 supra (discussing rules regarding trips outside the Uber system). 

 

46. While online, transportation providers are free to sleep. Sabani Dep., 

44:4-17, 126:24-127:3 (would leave phone online at the airport and go home to 

sleep). Sabani acknowledged that he sometimes forgets to go offline so his phone 
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stays in online mode, even though he does not intend to provide transportation 

services. Id., 114:21-115:5. 

 

 Undisputed, insofar as the driver does not miss three requests.  See ¶ 23 

supra. 

 

47. Defendants do not prohibit transportation providers from providing 

transportation services to others. Cherdoud Dep., 12:11-14. Plaintiff Cherdoud 

testified that he provides transportation services outside of the Uber App through 

Freemo Limo. Id., 22:4-24:2. 

 

Undisputed, insofar as this claim is restricted to offline time.  See ¶ 12 

supra (discussing deactivation from taking trips outside the Uber system). 

 

48. While online, transportation providers are free to attend a protest. 

Sabani Dep.,102:7-103:4, 106:2-20 (attended January 29th protest with four other 

UberBLACK transportation providers while online); Razak Dep., 124:6-17 (was 

online while at protest on January 29 at Philadelphia airport). 

 

Disputed.  The January 9th immigration ban protest is discussed in 

Plaintiffs’ memorandum of law.  Uber has taken Razak’s testimony out of 

context and has taken advantage of Razak’s language barrier to bolster its 

claim that Razak was online but not in fact working while he was at the January 

29th protests regarding refugee deportations. A review of the entire transcript 

reveals that Razak went to the protest for the purpose of providing 

transportation to potential riders going to and from the protest.  See Razak 

Dep. Trans. 124-130, ECF No. 68-17.  Razak explained that he went to the 

protests that day because he heard there was an ample work opportunity there 

(“they were saying that a lot of pickups coming up”).  However, when he got to 

the protest, he realized that he was not able to get his car in and out of the 

protest area, preventing him from transporting customers to and from the 

protest.  

 

49. While online, transportation providers can go into a convenience store 

(Cherdoud Dep., 18:23-19:2), smoke cigarettes (Id., 58:5-8), and take personal 

phone calls (Id., 66:18-21). 

 

 Undisputed, insofar as the driver does not miss three requests.  See ¶ 23 

supra. 
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50. Cherdoud stated that he may reject trip requests or go offline at his 

discretion (e.g., if they do not want to pick up passengers, if it is late at night, if they 

want to go home, if they are on a personal phone call, or if the rider has a low rating). 

Id., 75:14-76:3, 77:16-78:13. 

 

Undisputed, but there are consequences for rejecting requests and for 

going offline after accepting a request.  See ¶¶ 19, 23 supra. 

 

51. Sabani stated that he also rejected rides if he was too tired and wanted 

to go home, or was on a personal phone call. Sabani Dep., 76:9-12 (go home), 77:9-

20 (personal call). 

 

Undisputed, but there are consequences.  See ¶¶ 19, 23 supra. 

 

52. While online, transportation providers are free to send e-mails 

advertising their personal limousine company. Sabani Dep., 67:9-69:4 (uses Freemo 

Limo signature block on e- mails for advertisement and sends e-mails while online). 

 

Undisputed, insofar as the driver does not miss three requests.  See ¶ 23 

supra. 

 

53. While online, transportation providers are free to run a personal 

transportation company and distribute trips to other drivers. Sabani Dep., 19:7-

20:11. 

 

Undisputed, insofar as the driver does not miss three requests or cancel 

a trip after accepting the fare.  See ¶¶ 19, 23 supra. 

 

54. Plaintiff Cherdoud reports having fallen asleep while online. Cherdoud 

Dep., 18:2-16. 

 

Undisputed, but there are consequences.  See ¶¶ 19, 23 supra. 

 

55. Plaintiff Cherdoud also reports that some transportation providers leave 

their phone online in the airport zone so they will move up in the queue—without 

actually waiting at the airport. Cherdoud 39:12-40:13. According to Plaintiff 

Cherdoud, some transportation providers leave their phones online in the airport 

zone (but outside the west parking lot) then go home or pursue other personal 
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endeavors while still online on the Uber App and moving up the queue at the airport. 

Id., 40:20-41:18. 

 

 Undisputed, but immaterial for the reasons set forth in Plaintiffs’ 

memorandum of law. 

 

56. Plaintiff Razak also stated that he has left his phone online in the airport 

zone and in the airport queue and left the airport with a friend. Razak Dep., 127:24-

128:10. 

 

Undisputed, but immaterial for the reasons set forth in Plaintiffs’ 

memorandum of law (ECF No. 68). 

 

57. Periodically, Defendants communicate information to transportation 

providers. Holtzman-Conston Decl., ¶24 

 

Undisputed. 

 

58.  For example, Defendants may send a message to transportation 

providers about a local event at a specific location where rider demand may be high, 

or a map showing areas where riders need drivers most. Holtzman-Conston Dep., 

15:3-19, 70:12-23, 74:17-75:9; 93:1-6. 

 

Undisputed.  This is one way Uber controls its online drivers. 

 

59.  It is up to the transportation provider to choose whether to look at the 

information and to decide whether to use that information in making decisions about 

when and where to provide transportation services. Holtzman-Conston Decl., ¶25. 

 

Undisputed, insofar as the information is limited to rider demand.  

However, the information regard the driver’s account status, and the driver 

may have to correspond with Uber through the App to get back online.  See 

Sabani Email Chain, ECF No. 68-14.  Furthermore, the driver’s discretion in 

reviewing information related to rider demand is immaterial.   

 

60. Transportation providers are free to completely ignore this information. 

Sabani Dep., 98:13-99:5; Razak 28:11-29:2. 

 

 Undisputed, but limited and immaterial.  See ¶ 59 supra. 
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61. Plaintiff Razak admitted that he did not go to all of the places identified 

by Uber as having potentially high rider demand; rather, he chose where to go. Razak 

Dep., 101:7-24. For example, he chose between events when there were multiple 

events and chose to not go to certain events. Id. 

 

Undisputed. 

 

62.       Cherdoud reports reading these communications “[j]ust to see where I 

can organize myself, when I can boost my income.” Cherdoud Dep. 24:3-22. 

 

Undisputed. 

 

63.       Plaintiff Razak testified that he could decide when he was not going to 

use the Uber App, but that he would end up not making as much money if he wasn’t 

online. Razak Dep. 21:14-24. 

  

 Undisputed. 

 

64.       Defendants do not maintain a policy or otherwise impose restrictions 

on transportation providers while they are online. Holtzman-Conston Decl., ¶26. 

Defendants do not specify the time and place where transportation providers are 

required to be when they were online, how long the online period will last, what 

transportation providers are permitted to do and not do while online, how frequently 

they must be online, or established any other requirements for the time when 

Plaintiffs are online on the Uber App. Id. Indeed, transportation providers are not 

even required to pay attention to their phones or respond to trip requests. Id. 

 

Disputed, for the reasons set forth above.  See ¶¶ 19, 23 supra (discussing 

cancellations, rejections and acceptance rate) and ¶ 33 (regarding queues). 

 

65. One transportation provider testified that he is a Certified Public 

Accountant (CPA), and he goes online while he is in his CPA offices, performing 

his CPA work. Clapp Decl., ¶5. While online, he continues doing his CPA work such 

as tax returns and audits. Id. If he receives a trip request, and he’s not otherwise in a 

client meeting or busy with something, he may accept the request. Id. 

 

 Disputed.  See Clapps Dep. Trans. 69:1-70:2 (testifying that his office is 

really a “virtual office” that he is rarely at) and 30:4-10 (Uber’s own affiant 

testifying that “an argument can be made that he is “not really an independent 
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contractor… because of the amount of control that Uber exercise[s]”), ECF No. 

76-2. 
 

66. One transportation provider stated that Uber does not control him while 

he is online on the Uber App. Clapp Decl., ¶4. He said he has the right to reject and 

decline trip requests that he receives from the Uber App without penalty. Id. Uber 

has never assigned or required him to work in a specific geographical area, and he 

is free to leave his house and to provide his services wherever and whenever he 

chooses to. Id. Although he works in King of Prussia, Pennsylvania, he chooses to 

make myself available in the downtown Philadelphia area where he believes that 

there is a higher demand for limousine services. Id. 

 

Disputed.  See ¶ 65 supra and Pls.’ Supp. Mem. 6-7, ECF No. 76 

(providing the whole story from Mr. Clapps). 

 

67.       If there are insufficient transportation providers to provide rides, there 

is nothing Defendants could do to force additional transportation providers to go 

online on the Uber App. Holtzman-Conston Decl., ¶27. 

 

Undisputed. 

 

68. Plaintiff Cherdoud completed approximately 6 trips during the week 

beginning December 21, 2015. Holtzman-Conston Decl., ¶28. These 6 trips lasted 

only approximately 2.5 hours, which is approximately 5% of his 49 hours of Online 

Time that week, and amounts to less than one trip per day. Id. 

 

 Disputed.  Plaintiffs have analyzed Uber’s driver data for the three class 

representatives.  As set forth in Plaintiffs’ memorandum of law, the results are:  

Based on Uber’s data, plaintiff Razak spent an average of 7 hours and 17 

minutes online each day he worked from July 16, 2014 to April 7, 2017, 

receiving an average of over 10 fare requests each day and completing more 

than six.  Plaintiff Sabani averaged 12 hours online; received an average of over 

five requests per day and completed four during the period December 13, 2013 

through January 24, 2017.  Plaintiff Cherdoud worked an average of 9 hours 

16 minutes per day, receiving over seven calls and completing over five during 

the period December 30, 2013 to April 7, 2017.   See Driver Data, ECF Nos. 68-

10 (Razak), 68-11 (Sabani), 68-12 (Cherdoud). 
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69. Plaintiff Sabani completed approximately 17 trips over a period of 87.1 

hours for the week ending November 16, 2015. Id., ¶29. These trips lasted only 

slightly over approximately 6 hours, which is only approximately 7.1% of the 87.1 

hours he spent online, and amounts to less than 2.5 trips per day. Id. 

 

Disputed.  See ¶ 68 supra. 

 

70. Plaintiff Razak completed approximately 20 trips during the period 

from November 30, 2015 to December 7, 2015. Id., ¶30. These trips lasted 

approximately 8 hours, which is only a fraction of the hours he avers to have been 

online during that period, and amounts to less than 3 trips per day. Id. 

 

Disputed.  See ¶ 68 supra. 

 

71.  Plaintiff Razak testified that he provided transportation services for a 

limousine company called Blacklane. Razak Dep., 40:21-41:7. 

 

Undisputed. 

 

72. According to records produced by Plaintiffs, Plaintiff Razak provided 

a trip for Blacklane on January 18, 2017 at 12:45 p.m. Certificate of Counsel, ¶6, 

Exhibit 7 (excerpts from Plaintiffs’ document production, bates numbered 

RAZAK_UBER_PL0006887). The pickup location was The Green 55, Dover, 

Delaware, 19901 and the drop off was at the Philadelphia International Airport. Id. 

 

Disputed.  Mr. Razak sometimes assists his brother when his brother’s 

limousine service accepts transportation requests from the Blacklane app.  See 

Razak Dep. Trans. 41:1-45:14, ECF No. 68-17.  On the date in question, it is 

correct to say that Mr. Razak accepted the Blacklane request, but incorrect to 

say that he was the driver for that request.  Indeed, Mr. Razak assigned the 

actual transportation job to another of his brother’s drivers. 

 

73. According to records produced by Plaintiffs, Plaintiff Razak also 

provided a trip for Blacklane on January 18, 2017 at 4:15 p.m. Id. The pickup 

location was the Philadelphia International Airport and the drop off location was 

Woodside Court 140, Annville, Pennsylvania, 

17003. Id. 

 

Disputed.  See ¶ 72 supra. 
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74. Plaintiff Razak went online on the Uber App on January 18, 2017 at 

11:17:47 a.m. and then went offline on January 18, 2017 at 9:41:57 p.m. Holtzman-

Conston Decl., ¶32. 

 

Disputed.  Mr. Razak does not recall his precise schedule on January 18, 

2017. 

 

75. According to records produced by Plaintiffs, Plaintiff Razak provided 

a trip for Blacklane on March 22, 2017 at 2:46 p.m. Certificate of Counsel, ¶6, 

Exhibit 7 (excerpts from Plaintiffs’ document production, bates numbered 

RAZAK_UBER_PL0006911). The pickup location was the Philadelphia 

International Airport and the drop off location was the Philadelphia Marriott 

Downtown at 1201 Market Street, Philadelphia, PA 19107. Id. 

 

Disputed.  See ¶ 72 supra. 

 

76. Plaintiff Razak went online on the Uber App on March 22, 2017 at 

1:38:29 p.m. and then went offline at 8:58:48 p.m. Holtzman-Conston Decl., ¶33. 

 

Disputed.  Mr. Razak does not recall his precise schedule on March 22, 

2017. 

 

77. Kevin Bryant is an independent transportation provider who receives 

leads from the UberBLACK product in Philadelphia. Holtzman-Conston Decl., ¶34. 

 

Disputed.  Plaintiffs have not had an opportunity to depose Mr. Bryant 

to learn whether he was, in fact, a driver who receives leads from the 

UberBLACK product in Philadelphia. 

 

78. On March 26, 2015, Mr. Bryant went online on the Uber App for the 

UberBLACK product at 6:40:19 p.m., went offline at 6:54:48 p.m., went online at 

7:37:09 p.m., accepted a trip request at 7:43:09 p.m., picked up the rider at 7:51:14 

p.m., and completed the trip at 8:01:42 p.m. Holtzman-Conston Decl., ¶35. 

 

Disputed.  Because of the multiple hearsay objections to this paragraph 

(Mr. Bryant’s conduct created a record, which allegedly was recorded by Lyft, 

which allegedly was transmitted to Lyft’s attorney, who allegedly 

communicated the information to Uber’s attorney, who declares it in this 

proceeding.  Consequently the information cannot be presented in a form that 
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would be admissible in evidence, and under FRCP 56(c)(2) may not be used in 

support of Defendants’ motion for partial summary judgment.  Moreover, 

Plaintiffs have not had an opportunity to depose either Lyft’s counsel, its 

custodian of records, or Mr. Bryant.  See also ¶ 72 supra. 

 

79. Kevin Bryant also provides transportation services using the Lyft App. 

Certificate of Counsel, ¶¶3-5, Exhibits 1 (subpoena to Lyft), 2 (Lyft letter responding 

to subpoena, including excerpts from Kevin Bryant’s login and ride history records), 

3 (Declaration of  Custodian of Records). According to records produced by Lyft, 

on March 26, 2015, Mr. Bryant logged onto the Lyft App at 6:40 p.m., finished a 

ride request at 6:53 p.m., and logged off at 7:44 p.m. Id. 

 

Disputed.  See also ¶ 78 supra. 

 

80. On March 31, 2015, Mr. Bryant went online on the Uber App at 6:22:39 

p.m., accepted a trip on the UberBLACK product at 6:35:14 p.m., began the trip at 

6:38:15 p.m., and completed the trip at 6:47:44 p.m. Holtzman-Conston Decl., ¶36. 

 

Disputed.  See also ¶ 78 supra. 

 

81. According to records produced by Lyft, on March 31, 2015, Mr. Bryant 

finished a Lyft trip at 6:39 p.m. Certificate of Counsel, ¶2 (excerpts from Kevin 

Bryant’s login and ride history records). 

 

Disputed.  See also ¶ 78 supra. 

 

 

ADDITIONAL FACTS 

 

82.  UberBLACK drivers must be licensed by the Philadelphia Parking 

Authority (“PPA); they are required – by Uber – to maintain particular standards of 

dress whenever they transport riders.  See December 2013 Driver Addendum § 2.1, 

ECF No. 68-3.  See also Razak Dep. Trans. 49:2-12, ECF No. 68-17.  See also 

Holtzman-Conston Dep. Trans. 102:2-7, 117:20-118:5, ECF No. 76-2. 

 

83. UberBLACK drivers are required by Uber to drive particular makes and 

models of car when they transport the riders.  See Holtzman-Conston Dep. Trans. 

28:3-29:13, ECF No. 76-2. 
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84. Unlike Uber-X drivers, UberBLACK drivers may only accept airport 

rides if and when they are physically located in a particular parking lot at the airport.  

A driver may be forced to wait in the airport queue for an average of six hours before 

Uber permits the driver to accept a ride.  See Razak Dep. Trans. 71-72, ECF No. 68-

17.  Drivers routinely wait as long as 14 hours for an airport queue fare.  See Clapps 

Dep. Trans. 79:1-10, ECF No. 76-1. 

 

85. Uber collects data from the drivers while they are logged onto the app 

– regardless of whether they are ready to accept rides.  In fact, Uber keeps track of 

the driver’s key-presses during this logged-on (but offline) time, and retains the data.  

See Holtzman-Conston Dep. Trans. 41:11-42:15, ECF No. 76-2.  See also Pls.’ Supp. 

Mem. 4-6, ECF No. 76.  See also ¶ 68 supra.  Uber has refused to describe how it 

uses this information.  See Holtzman-Conston Dep. Trans. 20:15-22:8, 41:11-42:15, 

ECF No. 76-2.  

 

86. When Uber determines that a driver should receive a ride request, Uber 

sends a signal to the driver’s cell phone.  The driver then has a maximum of fifteen 

(15) seconds to accept the ride request.  After the fifteen seconds – or frequently less 

than 15 seconds, depending on transmission factors – the ride request is 

automatically withdrawn and sent to another driver.  See Holtzman-Conston Dep. 

Trans. 41:9, ECF No. 76-2.  Drivers never receive the full 15-second acceptance 

time.  Frequently the time is 5-7 seconds, sometimes less.  See Razak Dep. Trans. 

113:6-115:16, ECF No. 68-17.  Uber’s designee, Mr. Holtzman-Conston, confirmed 

that “There’s always GPS inaccuracies, especially around tall buildings in cities.”  

See Holtzman-Conston Dep. Trans. 87:7-9, ECF No. 76-2.   

 

87. Uber’s written agreement with the drivers, however, specifies that:  

 

Uber and its Affiliates may collect personal data from Driver during the 

course of Driver's application for, and use of, the Uber Services, which 

information may be stored, processed, and accessed by Uber and its 

Affiliates for business purposes, including for marketing, lead 

generation, service development and improvement, analytics, industry 

and market research, and such other purposes consistent with Uber's 

and its Affiliates' legitimate business needs.   

 

See Nov. 2014 § 5.3, ECF No. 68-4. 
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88. Because Uber tracks drivers through their cell phone GPS capabilities, 

Uber is able to tell, at any given moment, where all of the online drivers are located.  

See Holtzman-Conston Dep. Trans. 40, ECF No. 76-2. 

 

89. Uber uses the rider information to motivate drivers to go to particular 

geographic areas; “the marketplace operates more efficiently when supply and 

demand are generally in the same area at the same time,” and “a more efficient 

market would result in a better product.”  See Holtzman-Conston Dep. Trans. 95-97, 

ECF No. 76-2. 

 

90. Uber’s written agreement with the drivers expressly provides that 

drivers who fail to complete a trip, once accepted, are subject to immediate 

deactivation of their accounts.  See ¶ 16 supra. See also Deactivation Policy 5-8 

(discussing deactivation from cancellations) and 8-9 (cancelling trips after accepting 

a fare, or provoking riders to cancel trips, results in permanent deactivation), ECF 

No. 68-8.  See also June 2014 Driver Addendum § 5.1, ECF No. 68-13.  This 

understanding was confirmed by Mr. Clapps.   See Clapps. Dep. Trans. 12:6-14:18, 

ECF No. 76-1.   

 

91. UberBLACK drivers may be immediately deactivated if they solicit 

passengers, at any location, “outside the use of the Uber app.”  See Uber’s 

Community Guidelines, ECF No. 68-6 (prohibiting activities conducted outside of 

Uber’s system, like anonymous pickups).  See also Uber’s Deactivation Policy, ECF 

No. 68-8 (prohibiting the solicitation of fares outside the Uber system).   

 

92. Drivers, even if licensed by the appropriate governmental authority, 

and despite the fact that they may be transporting unknown riders to or from unsafe 

locations, are not permitted to carry firearms while operating as Uber drivers.  See 

Uber’s Community Guidelines, ECF No. 68-6, stating:   

 

Uber prohibits riders and drivers from carrying firearms in a vehicle 

while using our app. …  If you violate Uber's firearms prohibition 

policy, you may lose access to Uber. 

 

93. Uber deliberately withholds a prospective rider’s destination from the 

driver when Uber notifies the driver of the fare opportunity, for the express purpose 

of preventing the driver from rejecting the fare based on the rider’s destination.   See 

Holtzman-Conston Dep. Trans. 56:7-60:13, ECF No. 76-2.  See also Clapps Dep. 

Trans. 12:6-14:18, ECF No. 76-2. 
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94. Drivers will be permanently deactivated if they are under the influence 

of drugs or alcohol “while using the app.”  See Uber’s Community Guidelines, ECF 

No. 68-6, stating: “The account of any driver found to be under the influence of 

drugs or alcohol while using the Uber app will be permanently deactivated.” 

 

95. Uber keeps close track of how many ride requests a driver rejects 

(“rejection rate”), and how many rides a driver cancels after he has accepted them 

(“cancellation rate”).  See ¶¶ 16, 22-23 supra. 

 

96. A driver may be permanently deactivated if his cancellation rate 

exceeds Uber’s standard for a given city, and temporarily deactivated if his 

acceptance rate fails to meet an unspecified standard.  See ¶¶ 16, 22-23 supra. 

 

97. Riders rate the drivers through the riders’ version of the Uber app.  See 

Colman Dep. Trans. 48-49, ECF No. 68-16. 

 

98. A driver whose appearance or other behavior fails to maintain a certain 

rating may have his account deactivated, and must “pass” an unspecified remedial 

course to have the account reactivated.  See February 11, 2015 Email Chain between 

Sabani and Uber, ECF No. 68-14. 

 

99. Uber advises its drivers that if Uber receives a complaint that a driver 

refuses to transport a service animal, “Uber will have to end its partnership with 

you.”  See Airport Extracted Text from UBER_RAZAK_00007349-7361, ECF No. 

68-9. 

 

100. Uber’s app routinely malfunctions.  Such malfunctions can have serious 

consequences for the drivers, by logging them offline when fares are available, or 

by falsely signifying that a driver is online (or offline).  Sometimes the Uber app will 

take all drivers offline.  See Holtzman-Conston Dep. Trans. 111:13-113:2, ECF No. 

76-2.   

 

101. Based on Uber’s data, plaintiff Razak spent an average of 7 hours and 

17 minutes online each day he worked from July 16, 2014 to April 7, 2017, receiving 

an average of over 10 fare requests each day and completing more than six per day.  

Plaintiff Sabani averaged 12 hours online each day; received an average of over five 

fare requests per day and completed four per day during the period December 13, 

2013 through January 24, 2017.  Plaintiff Cherdoud worked an average of 9 hours 

16 minutes per day, receiving over seven fare requests per day and completing over 

five per day during the period December 30, 2013 to April 7, 2017.  See Driver Data, 
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ECF Nos. 68-10 (Razak), 68-11 (Sabani), 68-12 (Cherdoud).  See also Pls.’ Supp. 

Mem. 4-6, ECF No. 76. 

 

102. While the driver may be anywhere when he is online and waiting for a 

fare, the prospective rider must be located within the City of Philadelphia.  See 

Holtzman-Conston Dep. Trans. 88-91, ECF No. 76-2. 

 

103. Uber has established employee disciplinary penalties, which it is free 

to impose at its discretion.  For example, with airport queue abuse is punishable by 

a one-week bar from the airport.  See Holtzman-Conston Dep. Trans. 110, ECF No. 

76-2. 

 

      Respectfully submitted: 

       s/ Jeremy E. Abay   

       JOHN K. WESTON 

       JEREMY E. ABAY 

       Attorneys for Plaintiffs 

 

 

Dated: August 30, 2017
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CERTIFICATE OF SERVICE 

I, Jeremy E. Abay, attorney for Plaintiffs, certify that the foregoing Amended  

Statement of Disputed and Undisputed Facts has been filed electronically on August 

30, 2017 and is available for viewing and downloading from the ECF system.  

Service has thereby been made on all parties via their attorneys of record. 

 

       s/ Jeremy E. Abay   

       JEREMY E. ABAY 

       Attorney for Plaintiffs 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

ALI RAZAK, KENAN SABANI, and 
KHALDOUN CHERDOUD, individually 
and on behalf of all others similarly 
situated, 

Plaintiffs, 

v. 

UBER TECHNOLOGIES, INC. and 
GEGEN LLC, 

Defendants. 

:
:
:
:
:
:
:
:
:
:
:
:
:

Case No. 16-0573 
 
Judge Michael M. Baylson 

 
 

DEFENDANTS’ REPLY TO PLAINTIFFS’ AMENDED 
STATEMENT OF DISPUTED OR UNDISPUTED FACTS 

I. PRELIMINARY STATEMENT 

Pursuant to Federal Rule of Civil Procedure 56 and this Court’s Chamber Rules, 

Defendants Uber Technologies, Inc. and Gegen LLC (“Defendants”), by and through their 

undersigned attorneys, submitted Defendants’ Statement of Undisputed Material Facts (“SOF”) 

(Dkt. 66-3) and record evidence in support of their SOF (Dkt. 66-4) on May 26, 2017. Plaintiffs 

filed their response, including Plaintiffs’ Statement of Disputed or Undisputed Facts (“PSOF”) 

on June 16, 2017. Dkt. 68-1. Plaintiffs filed a Supplemental Brief in opposition to Defendants’ 

Motion for Partial Summary Judgment on August 4, 2017. Dkt. 76. Defendants filed their Reply 

to Plaintiffs’ Statement of Disputed or Undisputed Facts on August 18, 2017. Dkt. 77-1 

(Defendants’ “RSOF”).  

On August 28, 2017, this Court entered an Order observing that “Plaintiffs have not 

provided record support for many of Plaintiffs’ asserted disputed facts, as required by both Rule 

56 and this Court’s practice Order,” and directed Plaintiffs to “supplement their prior statements 
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of disputed facts with accurate record support . . . .” Dkt. 79. With regards to “the two deposition 

transcripts attached to ECF 76,” this Court ordered the Plaintiffs to “designate by page and line 

number what testimony Plaintiffs assert supports any disputed fact.” Id. The Order provided 

Defendants three business days within which to respond to Plaintiffs supplemented record 

support. Id. 

On August 30, 2017, Plaintiffs filed an Amended Statement of Disputed and Undisputed 

Facts (“Amended Statement”). Dkt. 80. On August 31, 2017, Defendant filed their Motion to 

Strike Plaintiffs’ Amended Statement (Dkt. 83) on the grounds that Plaintiffs’ Amended 

Statement grossly exceeds the scope of this Court’s August 28, 2017 Order, by improperly 

substantially amending their substantive responses, rather than merely adding “record support” 

and “page and line number[s]” to their original Statement of Disputed and Undisputed Facts. See, 

e.g., Dkt. 80, ¶¶ 1, 3-7, 11-13, 16-19, 22-24, 30-34, 36-39, 41-54, 59-60, 64-66, 77, 82-103. 

Plaintiffs’ Amended Statement also includes 21 new paragraphs of factual averments that were 

not previously contained in their original Statement of Disputed and Undisputed Facts. See, 

¶¶ 82-103. While it appears that some of these paragraphs may have improperly originated in 

one of Plaintiffs’ memoranda (see Dkt. 68 & 76), Plaintiffs also included in many of these 

paragraphs entirely new factual averments that were not previously contained in their briefs at 

all. See, e.g., ¶ 84 (“Drivers routinely wait as long as 14 hours for an airport queue fare.”); see 

also, ¶¶ 85-86, 90-91, 95-96, 101-102. Because Plaintiffs’ Amended Statement grossly exceeds 

the scope of response permitted by this Court’s Order, and because Defendants were only given 

three business days to respond to Plaintiffs’ Amended Statement, Defendants’ replies below are 

limited to responding to Plaintiffs’ original Statement of Disputed or Undisputed Facts (Dkt. 68-

1) and the new record citations added to Plaintiffs’ Amended Statement. Dkt. 80. If this Court 
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denies Defendants’ Motion to Strike Plaintiffs’ Amended Statement or otherwise permits 

Plaintiffs to incorporate their substantive additional responses (including the 21 new paragraphs 

of factual averments listed in paragraphs 82-103), Defendants respectfully request leave and an 

extension of time within which to amend their Reply to additionally respond to Plaintiffs’ new 

substantive revisions. 

Subject to their Motion to Strike, Defendants hereby file the following Reply to 

Plaintiffs’ Amended Statement. All admissions or denials herein are for the sole purposes of the 

present summary judgment motion only.  

II. UNDISPUTED FACTS 

Plaintiffs expressly identify the facts presented in the following paragraphs in 

Defendants’ SOF as undisputed: 8, 9, 10, 14, 15, 21, 24, 25, 26, 27, 28, 40, 55, 56, 57, 58, 59, 60, 

61, 62, 63, 67, 71. Thus, these facts are admitted for purposes of Defendants’ Motion for Partial 

Summary Judgment. 

Plaintiffs also identify the facts presented in the following paragraphs in Defendants’ 

SOF as “Undisputed,” but attempt to qualify or condition their response: 36, 37, 38, 39, 46, 49, 

50, 51, 52, 53, 54, and 59. Plaintiffs’ hybrid responses again fail to conform to the requirements 

of Fed. R. Civ. P. 56 and this Court’s Chamber Rules, and frustrate Defendants’ ability to reply. 

The qualifications also represent mere argument. For example, Plaintiff Sabani testified at his 

deposition that he would leave his phone online at the airport and go home to sleep, and that he 

acknowledged sometimes forgetting to go offline so his phone stays in online mode, even though 

he does not intend to provide transportation services. Dkt. 66-3, ¶ 46. Plaintiffs’ original 

Statement of Facts responded that this fact is “Undisputed.” Dkt. 68-1, ¶ 46. Plaintiffs’ Amended 

Statement, however, responds that this fact is “Undisputed, insofar as the driver does not miss 

three requests. See ¶ 23 supra.” Dkt. 80, ¶ 46. Plaintiff Sabani did not testify at his deposition 
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that he was only able to sleep as long as he does not miss three requests. The “insofar as the 

driver does not miss three requests. See ¶ 23 supra” language is therefore mere argument that 

does not create a genuine dispute as to Mr. Sabani’s deposition testimony. Plaintiffs’ other 

hybrid responses include similar attempts to include mere argument instead of record evidence 

pertinent to the facts set forth in Defendants’ statement. Thus, the facts set forth in paragraphs 

36, 37, 38, 39, 46, 49, 50, 51, 52, 53, and 54 should be deemed admitted and are therefore 

undisputed for purposes of Defendants’ Motion for Partial Summary Judgment. Fed. R. Civ. P. 

56(c)(3), (e). 

III. FACTS DEEMED ADMITTED—FED R. CIV. P. 56(C)(1)(A), (C)(2), (C)(3), (E) 

Moreover, many of Plaintiffs’ responses consist of or contain arguments in support of 

Plaintiffs’ efforts to oppose Defendants’ Motion for Partial Summary Judgment, as opposed to 

factual assertions, fail to cite to parts of evidence in the record, or fail to cite admissible 

evidence, in violation of Federal Rule of Civil Procedure Rules 56(c)(1)(A), (c)(2), (c)(3), and 

(e). See SOF, ¶¶ 1, 2, 4, 5, 6, 7, 11, 12, 13, 16, 17, 18, 19, 20, 22, 23, 29, 30, 31, 32, 33, 34, 35, 

41, 42, 43, 44, 45, 48, 64, 65, 66, 68, 69, 70, 72, 73, 74, 75, 76, 77, 78, 80. These facts are also 

deemed admitted and undisputed for purposes of Defendants’ Motion for Partial Summary 

Judgment. Fed. R. Civ. P. 56(c)(3), (e).  

IV. DEFENDANTS’ REPLY TO PLAINTIFFS’ AMENDED STATEMENT OF 
DISPUTED AND UNDISPUTED FACTS 

For the Court’s convenience, Defendants have set forth below only the paragraphs 

Plaintiffs purport to characterize as disputed, followed immediately by Plaintiffs’ original 

response, followed by Plaintiffs’ amended response (limited to record citations), and followed 

immediately thereafter by Defendants’ reply to Plaintiffs’ original response and the record 

citations identified in Plaintiffs’ Amended Response.  
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Plaintiffs’ original Statement of Disputed of Undisputed Facts (Dkt. 68-1) and Amended 

Statement (Dkt. 80) appear to have interspersed new factual assertions, often unsupported by 

record evidence, without asserting the new material in separately numbered paragraphs after 

Defendants’ numbered paragraphs. Defendants responded to the new material in Plaintiffs’ 

original Statement of Disputed or Undisputed Facts and new record citations in Plaintiffs’ 

Amended Statement directly following the paragraph in which it has been asserted to the extent 

it cited admissible record evidence.  

1. Uber is a technology company that offers a mobile smartphone application to 

connect riders looking for transportation to independent transportation providers looking for 

riders (the “Uber App”). Deposition of Jordan Holtzman-Conston (“Holtzman-Conston Dep.”), 

11:19-12:2, 12:8-10. 

Plaintiffs’ Original Response: Disputed: Uber characterizes itself as merely “a 

technology company that offers a mobile smartphone app.” That is disingenuous. For 

example, Uber is also a payment intermediary, in the business of collecting and selling 

data, collects debts for third parties, enforces regulatory compliance onto its drivers, and 

sets its own operational rules and regulations. See, e.g., deposition of Uber designee 

Holtzman-Conston at pages 30-34. Mr. Holtzman-Conston testified that 75% of 

UberBLACK drivers are covered by Uber-subsidiary [sic] Gegan’s insurance (page 30), 

and that each driver is billed $120/week for the insurance premium, and that Uber 

automatically deducts this premium from driver income. 

Disputed: The drivers are not “independent transportation providers.” That implies they 

have absolute control over how they conduct their business, which is not true. 

Furthermore, most UberBLACK drivers in Philadelphia, including Cherdoud, operate 
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under the certificate of public convenience held by Gegen/Uber pursuant to 53 Pa.C.S. § 

5741. Drivers also are required to pay premiums towards an insurance policy on which 

Gegen is the named insured. 

Plaintiffs’ Amended Response: Disputed. Uber characterizes itself as merely “a 

technology company that offers a mobile smartphone app.” That is disingenuous. For 

example, Uber is also a payment intermediary, in the business of: collecting and selling 

data; collecting debts for third parties; enforcing regulatory compliance onto its drivers; 

and setting its own operational rules and regulations for drivers. See, e.g., Holtzman-

Conston Dep. Trans. 30:10-34:11 (regarding Gegen insurance and automatic deductions 

for insurance premiums), 20:15-21:5, 25:20-29:8, ECF No. 76-2. See also Uber’s Driver 

Deactivation Policy 7-8, ECF No. 68-8; Uber’s Community Guidelines/Standards, ECF 

Nos. 68-5 through 68-7; June 2014 Driver Addendum, ECF No. 68-13.  

Disputed. The drivers are not “independent transportation providers.” That implies they 

have absolute control over how they conduct their business, which is not true. See, e.g., 

Clapps Dep. Trans. 30:11-86:4, 75:1-76:19, 77:7-13, 30:4-10, ECF No. 76-2. 

Furthermore, most UberBLACK drivers in Philadelphia, including Cherdoud, operate 

under the certificate of public convenience held by Gegen/Uber pursuant to 53 Pa.C.S. § 

5741. See Holtzman-Conston Dep. Trans. 21:20-22-7, ECF No. 76-2. Drivers also are 

required to pay premiums towards an insurance policy on which Gegen is the named 

insured. See Holtzman-Conston Dep. Trans. 30:10-31:5, ECF No. 76-2; see also Am. 

Compl. Ex. B1C (showing deductions), ECF No. 47. 

Defendants’ Reply: Plaintiffs do not support their assertion that paragraph 1 is disputed 

with citation to record evidence that creates a genuine dispute. For example, Plaintiffs do 
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not dispute that Uber is a technology company or that Uber offers a mobile smartphone 

application to connect riders and independent transportation providers. Instead, Plaintiffs 

merely assert that Uber is also other things and their belief that the title “independent 

transportation providers” is “disingenuous.” Plaintiffs Amended Statement adds no 

additional record citations that would support Plaintiffs’ assertion that the facts stated in 

paragraph 1 are disputed. Therefore the facts set forth in Defendants’ SOF paragraph 1 

are undisputed. With regards to the additional facts Plaintiffs asserted in their original 

Statement of Facts, Plaintiffs cite no record evidence to support their argument and 

assertion that Uber is “also a payment intermediary,” “in the business of collecting and 

selling data,” “collects debts for third parties,” “enforces regulatory compliance onto its 

drivers,” and “sets its own … regulations.” Mr. Holtzman-Conston testified that Uber 

does not require anything above what the PPA requires with respect to insurance 

(Holtzman-Conston Dep., 30:6-9), that transportation providers who avail themselves of 

insurance coverage through Gegen pay only what Gegen pays per vehicle for the policy 

(Id., 30:10-18), that the reason why a hundred percent of the insurance costs are passed 

on to the partner-owners is because “[t]hey own the vehicles and it’s their responsibility 

for paying the insurance of their vehicles” (Id., 32:4-9), and Uber deducts the costs of 

annual PPA stickers for some transportation providers because the PPA requires the 

limousine company holding the certificate of public convenience to pay for those stickers 

directly (but Uber does not deduct such costs for those who drive under their own 

certificate or the certificate of another limousine company). Id., 34:8-24. The Driver 

Deactivation Policy, Uber’s Community Guidelines, and the June 2014 Driver 

Addendum that Plaintiffs cite are documents that speak for themselves, are 
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mischaracterized by Plaintiffs, and do not create a genuine dispute with the facts stated in 

paragraph 1. With regards to Plaintiffs’ argument regarding the nomenclature used to 

describe independent transportation providers, such argument is entirely misplaced. 

Nothing in the record citations submitted by Plaintiffs creates a genuine dispute that 

Defendants refer to individuals who use the UberBLACK product to connect with riders 

as independent transportation providers. Plaintiffs’ citations, which are mischaracterized 

or entirely misleading, do not address this fact. For example, Plaintiffs attempt in vain to 

mine the deposition testimony of Mr. George Clapps, an individual driver who submitted 

a declaration in support of Defendants’ Motion, for any scrap of testimony that would 

create a genuine issue of material fact. For example, Plaintiffs cite Mr. Clapps’ deposition 

where he speculated as to his belief that a hypothetical person’s account would have been 

deactivated for providing services to a competitor. Mr. Clapps, however, provided no 

evidence or concrete examples of anyone’s account actually being deactivated for this 

reason, or that could create a genuine dispute of fact with regard to Defendants’ corporate 

designee who testified that drivers were “one-hundred percent” permitted to use the Lyft 

app or a different app to make a trip at the same time while they were online on the Uber 

App. RSOF, ¶ 45. Mr. Clapps’ speculation on this point, like that of the Plaintiffs, is 

insufficient to create a genuine dispute of material fact. Instead, Mr. Clapps’ deposition 

testimony merely reaffirmed his declaration testimony that he is not controlled by 

Defendants during his Online Time. Plaintiffs also misrepresent Mr. Clapps’ testimony 

with regards to “having to accept less profitable UberX fares.” In fact, Mr. Clapps 

expressly testified that “[y]ou didn’t have to accept [uber]X, but it was either all 

[Uber]BLACK or you have to accept [uber]X and [Uber]BLACK.” Clapps Dep., 75:1-6.  
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Plaintiffs’ Amended Statement also added a citation to Mr. Holtzman-Conston’s 

deposition testimony, but the cited testimony is not material and does not support 

Plaintiffs’ new factual averment that “most UberBLACK drivers in Philadelphia, 

including Cherdoud, operate under the certificate of public convenience held by 

Gegen/Uber pursuant to 53 Pa.C.S. § 5741.” (emphasis added). Instead, Mr. Holtzman-

Conston testified that some UberBLACK drivers operate under a certificate of public 

convenience that is held by Gegen, but that “[n]ot all UberBLACK drivers in 

Philadelphia are affiliated with Gegen.” Holtzman-Conston Dep., 21:20 – 22:3. Plaintiffs 

unilaterally, and without support, injected the words and phrases “most,” “in 

Philadelphia, including Cherdoud,” and “Uber.” As such, Plaintiffs’ unsupported 

argument and assertions should be disregarded. Defendants do not dispute that some (but 

not all) transportation providers who use the UberBLACK product have procured 

insurance through Gegen (Id., 30:10-18), that the cost of that insurance is $120 per week 

(Id., 30:19-31:5), that Uber deducts the cost of that insurance from the fares those certain 

transportation providers earn (Id., 30:10-18), and that for some transportation providers 

who operate under Gegen’s certificate of public convenience Uber deducts the costs of 

the PPA sticker.  

2. Transportation companies and individual transportation providers who wish to 

provide “black car” limousine services in Philadelphia are required by applicable regulation to 

do so in connection with an entity licensed by the Philadelphia Parking Authority (PPA). 

Declaration of Jordan Holtzman-Conston (“Holtzman-Conston Decl.”), ¶3. 
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Plaintiffs’ Original Response: Disputed: An individual driver need not be affiliated with 

a licensed entity. That driver may have his/her own certificate of public convenience to 

operate a limousine service. 

Plaintiffs’ Amended Response: Disputed. An individual driver need not be affiliated 

with a licensed entity. That driver may have his/her own certificate of public convenience 

to operate a limousine service. See Holtzman-Conston Dep. Trans 20:15-21:1, ECF No. 

76-2. See also 53 Pa.C.S. § 5741. 

Defendants’ Reply: Plaintiffs cite no record evidence to support their argument and 

assertion. Plaintiffs’ Amended Statement added a citation to Mr. Holtzman-Conston’s 

deposition testimony, but the cited testimony only explains that an individual who wishes 

to drive using the UberBLACK product must be licensed by the PPA. This citation does 

not create a genuine dispute as to defendants’ statement of fact, or even support their 

assertion at all. Even the testimony given by Mr. Holtzman-Conston regarding 

certificates of public convenience (Holtzman-Conston Dep., 21:11 – 22:7), which 

Plaintiffs do not cite, does not support Plaintiffs’ statement of fact. Instead, Mr. 

Holtzman-Conston explained that some drivers operate under Gegen’s certificate of 

public convenience while other drivers are affiliated with other entities who hold a 

certificate of public convenience. Mr. Holtzman-Conston did not testify that a driver may 

have his/her own certificate of public convenience to operate a limousine service as 

Plaintiffs have represented. The statute Plaintiffs cite merely provides that a “limousine 

service” must have a certificate of public convenience in order to offer services within the 

city of Philadelphia. Plaintiffs do not cite any other record evidence to support their 

argument and assertion that a “driver may have his/her own certificate of public 
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convenience to operate a limousine service.” As such, Plaintiffs’ unsupported argument 

and assertion should be disregarded and the Court should deem paragraph 2 as 

undisputed and therefore admitted. 

3. Gegen is a wholly-owned subsidiary of Uber that holds a certificate of public 

convenience from (and is licensed by) the PPA to operate as a broker of limousine services. 

Holtzman-Conston Dep., 11:19-12:2, 12:8-10; 21:11-19. 

Plaintiffs’ Original Response: Disputed: Under applicable limousine regulations, 53 

Pa.C.S. §§ 5711-5725, there is no certificate or license permitting a company to “broker 

limousine services.” Rather, the certificate permits an individual or entity to operate a 

limousine company in general. If anything, the process of brokering would apply only to 

taxicab dispatchers under 53 Pa.C.S. § 5721 or transportation network companies under 

53 Pa.C.S. § 57A01, both of which are prohibited from arranging rides for limousine 

services. 

Plaintiffs’ Amended Response: Disputed. Under applicable limousine regulations, 53 

Pa.C.S. §§ 5741-5755, there is no certificate or license permitting a company to “broker 

limousine services.” Rather, the certificate permits an individual or entity to operate a 

limousine company in general. 53 Pa.C.S. § 5741. If anything, the process of brokering 

would apply only to taxicab dispatchers under 53 Pa.C.S. § 5721 or transportation 

network companies under 53 Pa.C.S. § 57A01, both of which are prohibited from 

arranging rides for limousine services. See Original Compl. ¶ 178, ECF No 1. 

Defendants’ Reply: Plaintiffs’ Amended Response changes their statute citations and 

adds a citation to a paragraph in their original complaint that supported a cause of action 

that has been dismissed from this lawsuit with prejudice. Even with these changes, 
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Plaintiffs’ Amended Response still relates only to whether Gegen is “a broker of 

limousine services.” As such, the fact that “Gegen is a wholly-owned subsidiary of Uber 

that holds a certificate of public convenience from (and is licensed by) the PPA to operate 

as limousine company” is undisputed. Plaintiffs remaining dispute – i.e., whether Gegen 

is a broker of limousine services – is immaterial to the determination of whether time 

spent online on the Uber App (but not providing transportation services) is compensable.  

4. Qualified transportation companies may enter into an agreement with Gegen to 

enable them to provide limousine services in Philadelphia. Holtzman-Conston Decl., ¶4. 

Plaintiffs’ Original Response: Disputed: The agreement is between the driver and 

Uber/Gegen. 

Plaintiffs’ Amended Response: Disputed. The agreement is between the driver and 

Uber/Gegen, not between a “transportation company” and Uber/Gegen. See Driver 

Addendums, ECF Nos. 68-3, 68-4, and 68-13. See also Razak Dep. Trans. 8:23- 

11:13, 13:14-16:10, ECF No. 68-17. 

Defendants’ Reply: The Driver Addendums identified by Plaintiffs are documents that 

speak for themselves, and are apparently misunderstood and mischaracterized by 

Plaintiffs. The Driver Addendums, by their express terms, are agreements between an 

individual and a Transportation Company. See, 68-3 (Addendum “entered into by a 

Driver . . . and a Transportation Company”), 68-4 (Addendum “between an independent 

company in the business of providing transportation services (‘Transportation Company’) 

and an independent, for-hire transportation provider (‘Driver,’ ‘You’ or 

‘Subcontractor’).”), and 68-13 (Addendum “entered into by a Driver . . . and a 

Transportation Company”). Each Addendum also expressly provides that the 
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Transportation Company has executed a Software License and Online Services 

Agreement with Uber (or similar agreement such as a Technology Services Agreement). 

Clearly, it is the Software License and Online Services Agreement between a 

Transportation Company and Uber that Mr. Holtzman-Conston referred in his 

declaration. Therefore, Plaintiffs cite no material record evidence that could create a 

genuine dispute with the facts stated in paragraph 4. As such, Plaintiffs’ unsupported 

argument, assertion, and misunderstanding should be disregarded and the Court should 

deem paragraph 4 as undisputed and therefore admitted. 

5. Independent transportation companies are able to use the Uber App to obtain 

requests to provide limousine services on the UberBLACK product. Holtzman-Conston Decl., 

¶5. 

Plaintiffs’ Original Response: Disputed: The requests are sent to drivers’ personal 

phones, not to “independent transportation companies.” 

Plaintiffs’ Amended Response: Disputed. The requests are sent to drivers’ personal 

phones, not to “independent transportation companies.” See Razak Dep. Trans. 13:14-

16:10, ECF No. 68-17.  

Defendants’ Reply: Plaintiffs cite no material record evidence to support their argument 

and assertion that would create a genuine issue of fact. The deposition testimony cited by 

Plaintiffs merely reflects, in part, that Mr. Razak entered into an agreement with Uber in 

which he was described as a “customer” and “the independent company in the business of 

providing transportation services.” Razak Dep., 13:14 – 14:10; see also, Dkt. 15-2 at p.29 

(December 11, 2015 Technology Services Agreement), and SOF, ¶ 6 (an independent 

transportation provider may operate their own transportation company or they may 
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affiliate with one). The cited record does not support Plaintiffs’ argument and assertion 

that “[t]he requests are sent to drivers’ personal phones.” As such, Plaintiffs’ unsupported 

argument and assertion should be disregarded and the Court should deem paragraph 5 as 

undisputed and therefore admitted. 

6. Independent transportation providers (like Plaintiffs) who operate their own (or 

affiliate with a) transportation company and who use the UberBLACK product must first enter 

into an agreement setting forth the terms for using Uber’s software mobile application (the “Uber 

App”). Holtzman-Conston Decl., ¶6. 

Plaintiffs’ Original Response: Disputed: The technology agreement is between Uber 

and the driver. 

Plaintiffs’ Amended Response: Disputed. See ¶ 4 supra.  

Defendants’ Reply: The Driver Addendums identified by Plaintiffs in their Amended 

Response to paragraph 4 are documents that speak for themselves, support the facts stated 

in paragraph 6, and are apparently misunderstood and mischaracterized by Plaintiffs. The 

Driver Addendums, by their express terms, are agreements between an individual and a 

Transportation Company that the individual transportation provider is required to enter 

into in order to use the UberBLACK product. See, 68-3 (In order to use the Uber 

Services, Driver and Transportation Company must agree to the terms and conditions that 

are set forth below.”), 68-4 (same), and 68-13 (“Transportation Company and 

Subcontractor desire to enter into this Addendum to define the terms and conditions 

under which Subcontractor may receive trip requests through the Service.”). Each 

Addendum also expressly provides that the Transportation Company has executed a 

Software License and Online Services Agreement with Uber (or similar agreement such 
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as a Technology Services Agreement). Id. Plaintiffs cite no material record evidence that 

could create a genuine dispute with the facts stated in paragraphs 4 or 6. As such, 

Plaintiffs’ unsupported argument, assertion, and misunderstanding should be disregarded 

and the Court should deem paragraphs 4 and 6 as undisputed and therefore admitted. 

7. Some UberBLACK transportation providers operate under the certificate of 

public convenience held by Gegen, while others operate under a certificate held by other 

limousine companies licensed by the PPA. Holtzman-Conston Dep., 21:20-22:7; 25:12-17. 

Plaintiffs’ Original Response: Disputed: It is Plaintiffs’ position that any driver 

providing UberBLACK services is, at that time, operating under Gegen’s certificate of 

public convenience. This is evinced by the fact that, among other things, Uber requires all 

UberBLACK drivers to submit to the “Gegen Insurance” and oversees regulatory 

compliance for all drivers. 

Plaintiffs’ Amended Response: Disputed. It is Plaintiffs’ position that any driver 

providing UberBLACK services is, at that time, operating under Gegen’s certificate of 

public convenience. This is evinced by the fact that, among other things, Uber requires all 

UberBLACK drivers to submit to the “Gegen Insurance” and Uber oversees regulatory 

compliance for all drivers. See, e.g., Holtzman-Conston Dep. Trans. 30:10-34:11 

(regarding Gegen insurance and automatic deductions for insurance premiums), 20:15-

21:5 (regarding PPA compliance). 

Defendants’ Reply: Plaintiffs cite no record evidence to support their argument and 

assertion, and in fact misrepresent the cited testimony. Plaintiffs’ Amended Statement 

added citations to Mr. Holtzman-Conston’s deposition testimony, but the cited testimony 

does not support Plaintiffs’ assertion that “Uber requires all UberBLACK drivers to 
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submit to the ‘Gegen Insurance.’” Instead, Mr. Holtzman-Conston testified that Uber 

does not require anything above what the PPA requires with respect to insurance 

(Holtzman-Conston Dep., 30:6-9), approximately 75% of drivers use Gegen’s automobile 

insurance, transportation providers who avail themselves of insurance coverage through 

Gegen pay only what Gegen pays per vehicle for the policy (Id., 30:10-18), the reason 

why a hundred percent of the insurance costs are passed on to the partner-owners is 

because “[t]hey own the vehicles and it’s their responsibility for paying the insurance of 

their vehicles” (Id., 32:4-9), and Uber deducts the costs of annual PPA stickers for some 

transportation providers because the PPA requires the limousine company holding the 

certificate of public convenience to pay for those stickers directly (but Uber does not 

deduct such costs for those who drive under their own certificate or the certificate of 

another limousine company). Id., 34:8-24. The second citation to Mr. Holtzman-

Conston’s deposition testimony included in Plaintiffs’ Amended Statement also does not 

support Plaintiffs’ argument and assertion that “any driver providing UberBLACK 

services is, at that time, operating under Gegen’s certificate of public convenience.” 

Instead, the cited testimony explains that an individual who wishes to drive using the 

UberBLACK product must have a commercial limousine license from the PPA. This 

citation does not create a genuine dispute as to defendants’ statement of fact, or even 

support their assertion at all. As such, Plaintiffs’ unsupported argument and assertion 

should be disregarded and the Court should deem paragraph 7 as undisputed and 

therefore admitted. 
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11. Many transportation providers (including, for example, Sabani and Cherdoud) 

own and operate companies that contract directly with Gegen. Cherdoud Dep., 19:23-20:10 

(Milano Limo); Sabani Dep., 10:6-15 (Freemo Limo); Holtzman-Conston Decl., ¶4. 

Plaintiffs’ Original Response: Disputed: The contracts are between the drivers and 

Uber. 

Plaintiffs’ Amended Response: Disputed. The contracts [sic] is between the driver and 

Uber/Gegen, not between a “transportation company” and Uber/Gegen. See Driver 

Addendums, ECF No.s 68-3, 68-4, and 68-13. See also Razak Dep. Trans. 8:23- 

11:13, 13:14-16:10, ECF No. 68-17. 

Defendants’ Reply: The Driver Addendums identified by Plaintiffs are documents that 

speak for themselves, and are apparently misunderstood and mischaracterized by 

Plaintiffs. The Driver Addendums, by their express terms, are agreements between an 

individual and a Transportation Company. See, 68-3 (Addendum “entered into by a 

Driver . . . and a Transportation Company”), 68-4 (Addendum “between an independent 

company in the business of providing transportation services (‘Transportation Company’) 

and an independent, for-hire transportation provider (‘Driver,’ ‘You’ or 

‘Subcontractor’).”), and 68-13 (Addendum “entered into by a Driver . . . and a 

Transportation Company”). Each Addendum also expressly provides that the 

Transportation Company has executed a Software License and Online Services 

Agreement with Uber (or similar agreement such as a Technology Services Agreement). 

Plaintiff Razak acknowledged that he entered into a Technology Services Agreement, 

which agreement expressly provides that it is between “an independent company in the 

business of providing transportation services” and “Uber USA, LLC.” Razak Dep., 13:14 
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– 14:10. Clearly, it is the Software License and Online Services Agreement between a 

Transportation Company and Uber that Mr. Holtzman-Conston referred in his 

declaration. Plaintiffs cite no material record evidence that could create a genuine dispute 

with the facts stated in paragraph 4. As such, Plaintiffs’ unsupported assertion should be 

disregarded and the Court should deem paragraph 11 as undisputed and therefore 

admitted.  

12. The agreement between Defendants and independent transportation providers who 

operate their own transportation companies provides that transportation providers using the 

UberBLACK product have complete discretion to operate their independent business and to 

divert their drivers at their discretion. Holtzman-Conston Decl., ¶10; Razak Dep., 37:15-24.  

Plaintiffs’ Original Response: Disputed: Drivers do not have absolute discretion in how 

they conduct their UberBLACK business. For example, drivers are prohibited from 

soliciting private business from UberBLACK customers. Nor are they permitted to 

“divert” fare requests received on the UberBLACK App to other drivers. Holtzman-

Conston’s testimony is contradicted by Uber’s written documentation, as described in 

Plaintiffs’ accompanying memorandum of law. 

Plaintiffs’ Amended Response: Disputed. See ¶¶ 1 and 4 supra. See also Uber’s 

Community Guidelines/Standards, ECF Nos. 68-5 through 68-7. See also Clapps Dep. 

Trans. 30:11-86:4, ECF No. 76-2. See also Uber’s Deactivation Policy 15, 24 (“[Uber] 

will take action against a driver for activities such as: Accepting illegal street hails while 

using the Uber app…and soliciting payment of fares outside the Uber system.”), ECF No. 

68-8. 
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Defendants’ Reply: Plaintiffs’ Amended Response does not identify record evidence 

that addresses, let alone creates a genuine dispute with regards to, (1) what the 

agreements between Defendants and independent transportation providers who operate 

their own transportation companies provides; and (2) Mr. Razak’s testimony that he 

agrees with that sentence in the Technology Services Agreement that the “Customer 

acknowledges and agrees that it has complete discretion to operate its independent 

business and direct its drivers at its own discretion.” As such, Plaintiffs’ unsupported 

argument and assertion should be disregarded and the Court should deem paragraph 12 as 

undisputed and therefore admitted. To the extent the Court permits Plaintiffs to 

incorporate one or more responses to other paragraphs into this response, Defendants 

respectfully request that their reply to Plaintiffs’ responses to those paragraphs be 

incorporated herein. Uber’s Community Guidelines and the Driver Deactivation Policy 

that Plaintiffs cite are documents that speak for themselves, are mischaracterized by 

Plaintiffs, and do not create a genuine dispute with the facts stated in paragraph 12. To 

the extent this Court permits Plaintiffs to incorporate references to facts and purported 

record citations from their brief into their response to Defendants’ SOF, Defendants 

further reply that Mr. Holtzman-Conston testified that “the PPA would prohibit a licensed 

limousine driver from soliciting business on the street the same way a taxi driver would.” 

Holtzman-Conston Dep., 114:24-11. Therefore, it is the PPA’s requirement—and not 

Defendants’ requirement—that prevents transportation providers from soliciting business 

from the street, accepting street hails, or making anonymous pickups from the street. The 

PPA restriction does not prevent transportation providers—like Plaintiffs—from 

operating their independent business and diverting their drivers at their discretion. Sabani 
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Dep., 12:24-13:18 (testified that he was able to receive calls for personal Freemo Limo 

limousine company while online); 16:15-20 (Sabani reported personally providing over 

100 trips through his company, and admitted that Uber placed no restrictions on his right 

to receive Freemo Limo trip requests while simultaneously online on the Uber App); 

19:2-6 (testified there were no restrictions placed on him while online), 22:20-23:1 

(testified he has provided rides to personal Freemo Limo customers while online on the 

Uber App). 

13. Transportation providers, like plaintiffs, can provide transportation services 

outside of the Uber App. Cherdoud Dep., 21:11-18; Razak Dep., 45:3-18 (acknowledging that 

his brother receives trip requests through Uber and limousine service Blacklane). For example, 

Plaintiff Sabani testified that he runs his own limousine company, Freemo Limo, and has up to 

five other transportation providers driving for his company. Sabani Dep., 10:16-11:1. Sabani also 

reported personally providing over 100 trips through his company, and admitted that Uber placed 

no restrictions on his right to receive Freemo Limo trip requests while simultaneously online on 

the Uber App. Id. Sabani 16:15-20 (over 100 trips), 18:18-19:6 (permitted to provide driving 

service through his company, Freemo Limo, and never harassed by Uber) 19:2-6 (no restrictions 

while online).  

Plaintiffs’ Original Response: Disputed in part: The drivers are free to operate their 

own businesses outside of UberBLACK. Once online, however, the drivers’ ability to 

conduct personal business is severely restricted. For example, the App limits a driver’s 

ability to ignore, reject and cancel UberBLACK requests. Furthermore, and by example, 

the trips provided by Freemo Limo are prearranged trips scheduled for times when the 

driver is offline with the Uber App. 
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Plaintiffs’ Amended Response: Disputed in part: The drivers are free to operate their 

own businesses outside of UberBLACK. Once online, however, the drivers’ ability to 

conduct personal business is severely restricted. For example, the App limits a driver’s 

ability to ignore, reject and cancel UberBLACK requests. See June 2014 Driver 

Addendum § 5.1, ECF No. 68-13. Furthermore, and by example, the trips provided by 

Freemo Limo are pre-arranged trips scheduled for times when the driver is offline with 

the Uber App. See ¶ 12 supra. 

Defendants’ Reply: Plaintiffs cite no record evidence to support their argument and 

assertion that “the drivers’ ability to conduct personal business is severely restricted” and 

“the trips provided by Freemo Limo are pre-arranged trips scheduled for times when the 

driver is offline with the Uber App.” As such, Plaintiffs’ unsupported argument and 

assertion should be disregarded and the Court should deem paragraph 13 as undisputed 

and therefore admitted. Indeed, Plaintiffs’ own testimony (Razak Dep., 123:4-23 

(acknowledging that he cancelled more than one hundred and less than one thousand 

trips)) and the summaries of Uber’s data for Plaintiffs Razak, Sabani, and Cherdoud 

relied on by Plaintiffs in their Answer to Defendants’ Motion for Partial Summary 

Judgment (Dkts. 68-10 – 68-12)) refutes Plaintiffs’ assertion that the Uber App limits a 

driver’s ability to ignore, reject and cancel UberBLACK requests. The June 20, 2014 

Driver Addendum Related to Uber Services provides that Uber “reserves the right” to 

deactivate an account (i.e., it is permissive, not mandatory) where a transportation 

provider has refused to fully complete a trip where there has not been a waiver by the 

rider or Uber. Indeed, Mr. Holtzman-Conston testified that Uber would not deactivate a 

transportation provider’s account even if the transportation provider refused to fulfill a 
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trip and rejected a rider in the middle of a bridge. Holtzman-Conston Dep., 66:15-68:3. 

Mr. Holtzman-Conston also testified that a transportation provider may cancel a fare if 

the transportation provider feels unsafe for any reason. Id., 65:8-23. Mr. Razak also 

testified to his belief that he can go offline anytime he chooses. RSOF, ¶ 33. This 

testimony of Mr. Holtzman-Conston and Mr. Razak has not been contradicted. 

16. Once a transportation provider taps the go online button, there is nothing else they 

need to do to receive trip requests. Holtzman-Conston Decl., ¶11. 

Plaintiffs’ Original Response: Disputed. Drivers need to interact with the App in order 

to continue to appear online and to ensure that there are no connectivity issues. 

Furthermore, drivers need to monitor the App to ensure that they are not missing ride 

requests. A missed request constitutes a rejected trip, and too many rejected trips affects 

the driver’s “acceptance rate” thereby subjecting the driver to suspension or termination. 

Plaintiffs’ Amended Response: Disputed. Drivers need to interact with the App in order 

to continue to appear online and to ensure that there are no connectivity issues. 

Furthermore, drivers need to monitor the App to ensure that they are not missing ride 

requests. A missed request constitutes a rejected trip, and too many rejected trips affects 

the driver’s “acceptance rate” thereby subjecting the driver to suspension or termination. 

See Holtzman Dep. Trans. 55:2-14, ECF No. 76-2. See also Uber’s Deactivation Policy 

5-8, ECF No. 68-8. 

Defendants’ Reply: Plaintiffs cite no record evidence to support their argument and 

assertion that “[d]rivers need to interact with the App in order to continue to appear 

online and to ensure that there are no connectivity issues,” and that “drivers need to 

monitor the App to ensure that they are not missing ride requests.” As such, Plaintiffs’ 
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unsupported argument and assertion should be disregarded and the Court should deem 

paragraph 16 as undisputed and therefore admitted. Plaintiffs mischaracterize the cited 

deposition testimony of Mr. Holtzman-Conston. Mr. Holtzman-Conston testified that 

rejecting three trip requests logs the driver off from being online, because Uber makes the 

assumption that the driver does not want to accept a trip at that time and that if they do 

they can choose to go right back online. He did not testify that “too many rejected trips 

affects the driver’s “acceptance rate” thereby subjecting the driver to suspension or 

termination.” The Driver Deactivation Policy Plaintiffs cite is a document that speaks for 

itself, is mischaracterized by Plaintiffs, and does not create a genuine dispute with the 

facts stated in paragraph 16. The Driver Deactivation Policy does not say, as Plaintiffs 

represent, that “too many rejected trips affects the driver’s ‘acceptance rate’ thereby 

subjecting the driver to suspension or termination.” Plaintiffs’ implication that a drivers’ 

“acceptance rate” will subject a driver to “suspension or termination” has also been 

refuted by Defendants’ corporate designee and a current transportation provider who uses 

the UberBLACK product. Holtzman-Conston Dep., 48:12-23 (a driver’s acceptance rate 

does not subject the driver to deactivation of their driver account or otherwise have any 

effect on the driver’s ability to use the UberBLACK product); Deposition of George 

Clapps, 92:14-93:18 (account has not been deactivated despite having a 50% acceptance 

rate during certain periods of time).  

17. Once online, there is no requirement that the driver be engaged with the Uber App 

in order to stay online. Holtzman-Conston Dep., 56:3-6; Razak 30:20-31:3 (can go offline 

forever); Clapps Decl., ¶4 (once online, is free to leave his house, walk away from the Uber App 

on his phone, or turn off the Uber App and go offline at any time).  
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Plaintiffs’ Original Response: Disputed. See above 

Plaintiffs’ Amended Response: Disputed. See ¶ 16 supra. 

Defendants’ Reply: To the extent the Court permits Plaintiffs to incorporate their 

response to paragraph 16 into this response, Defendants respectfully request that their 

reply to Plaintiffs’ response to paragraph 16 be incorporated herein. For the same reasons 

stated in Defendants’ Reply to Plaintiffs’ Amended Response to paragraph 16, Plaintiffs’ 

unsupported argument and assertion should be disregarded and the Court should deem 

paragraph 17 as undisputed and therefore admitted. 

18. While transportation providers may choose to pay attention to the Uber App and 

accept trip requests while they are online in order to increase their income, transportation 

providers are not required to do so. Holtzman-Conston Decl., ¶12.  

Plaintiffs’ Original Response: Disputed. See above 

Plaintiffs’ Amended Response: Disputed. See ¶ 16 supra. 

Defendants’ Reply: To the extent the Court permits Plaintiffs to incorporate their 

response to paragraph 16 into this response, Defendants respectfully request that their 

reply to Plaintiffs’ response to paragraph 16 be incorporated herein. For the same reasons 

stated in Defendants’ Reply to Plaintiffs’ Amended Response to paragraph 16, Plaintiffs’ 

unsupported argument and assertion should be disregarded and the Court should deem 

paragraph 18 as undisputed and therefore admitted. 

19. Defendants do not implement negative repercussions for a transportation provider 

who chooses to not go online on the Uber App or who chooses to go offline from the Uber App. 

Holtzman-Conston Decl., ¶13. 
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Plaintiffs’ Original Response: Disputed. Drivers are not permitted to go offline after 

accepting a request, as that would constitute a cancellation, and too many cancellations 

subject the driver to suspension or termination. Nor can drivers voluntarily go offline in 

the middle of a trip. Furthermore, Uber continues to bill the drivers for insurance, vehicle 

fees and PPA assessments regardless of whether the drivers go online. 

Plaintiffs’ Amended Response: Disputed. Drivers are not permitted to go offline after 

accepting a request, as that would constitute a cancellation, and too many cancellations 

subject the driver to suspension or termination. See ¶ 16 supra. See also Deactivation 

Policy 5-8 and 8-9, ECF No. 68-8. See also June 2014 Driver Addendum § 5.1, ECF No. 

68-13. Furthermore, Uber continues to bill the drivers for insurance, vehicle fees and 

PPA assessments regardless of whether the drivers go online. See Am. Compl. Ex. B1C 

(showing deductions), ECF No. 47 and Holtzman-Conston Dep. Trans. 33:17-35:10, ECF 

No. 76-2. 

Defendants’ Reply: Plaintiffs cite no record evidence to support their argument and 

assertion that “Drivers are not permitted to go offline after accepting a request, as that 

would constitute a cancellation, and too many cancellations subject the driver to 

suspension or termination,” and “Uber continues to bill the drivers for insurance, vehicle 

fees and PPA assessments regardless of whether the drivers go online.” Plaintiffs cite to 

their response to paragraph 16, but neither their citation to Mr. Holtzman-Conston’s 

deposition testimony or the Driver Deactivation Policy supports these arguments and 

assertions. To the extent the Court permits Plaintiffs to incorporate their response to 

paragraph 16 into this response, Defendants respectfully request that their reply to 

Plaintiffs’ response to paragraph 16 be incorporated herein. Plaintiffs mischaracterize the 
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cited deposition testimony of Mr. Holtzman-Conston. Mr. Holtzman-Conston testified 

with regards to various expenses that are deducted from a driver’s fares, but Mr. 

Holtzman-Conston’s testimony does not support the assertion that deductions will 

continue to be made regardless of whether the drivers go online.” For the same reasons 

stated in Defendants’ Reply to Plaintiffs’ Amended Response to paragraph 16, Plaintiffs’ 

unsupported argument and assertion should be disregarded and the Court should deem 

paragraph 19 as undisputed and therefore admitted. 

20. When a trip request comes in, the transportation providers’ phone will beep and 

the screen will flash. Holtzman-Conston Decl., ¶14; Razak Dep., 115:8-16. 

Plaintiffs’ Original Response: Disputed. This is often not the case. Because the request 

appears only for a few seconds, network connectivity issues may cause the request to 

appear after this stage. The driver, moreover, may get the request with less than 15 

seconds to accept. 

Plaintiffs’ Amended Response: Disputed. This is often not the case. Because the request 

appears only for a few seconds, network connectivity issues may cause the request to 

appear after this stage. The driver, moreover, may get the request with less than 15 

seconds to accept. See Holtzman-Conston Dep. Trans. 111:13-113:2, ECF No. 

76-2 and Razak Dep. Trans. 113:3-21, 114:6-20, ECF No. 68-17. 

Defendants’ Reply: Plaintiffs cite no record evidence to support their argument and 

assertions that creates a genuine dispute with the facts stated in paragraph 20. The 

portions of Mr. Holtzman-Conston’s testimony cited by Plaintiffs merely reflect that the 

Uber App has malfunctioned and experienced technical issues, and that drivers have been 

taken offline as a result. The portions of Mr. Razak’s testimony cited by Plaintiffs merely 
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reflects Mr. Razak knows that he is supposed to receive 15 seconds to respond to a trip 

request, but believes that he never really has 15 seconds to respond to a trip request. The 

cited testimony in no way creates a dispute as to Mr. Holtzman-Conston’s and Mr. 

Razak’s testimony that the transportation providers’ phone will beep and the screen will 

flash. In addition, the amount of time Plaintiffs have to decide whether to accept a ride is 

immaterial to their unilateral ability to make that choice. Plaintiffs concede they in fact 

exercised their ability to choose by submitting evidence of the number of trips they 

cancelled and rejected. See, Dkts. 68-10 – 68-12 (Exhibits F-H to Plaintiffs’ Answer). As 

such, Plaintiffs’ unsupported argument and assertion should be disregarded and the Court 

should deem paragraph 20 as undisputed and therefore admitted. 

21. Trip requests appear on the mobile device with the rider’s name, their star rating, 

their pickup location, any surge fare in effect, the product that this trip is for, and how long the 

Uber App estimates it will take for the transportation provider to get to the rider. Holtzman-

Conston Dep., 40:18-24; 46:21-47:7.  

Plaintiffs’ Original Response: Undisputed. Notably, the destination, which is needed to 

calculate profitability, is not provided. By withholding this information, drivers are 

coerced to accept all trips. A driver may end up driving one block, or to a dangerous 

location. 

Plaintiffs’ Amended Response: Undisputed. Notably, the destination, which is needed 

to calculate profitability, is not provided. By withholding this information, drivers are 

coerced to accept all trips. A driver may end up driving one block, or to a dangerous 

location. See Clapps Dep. Trans. 12:6-14:18, ECF No. 76-2. 
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Defendants’ Reply: Plaintiffs identify paragraph 21 as undisputed. As such, it should be 

admitted. Plaintiffs cite no record evidence to support their further argument and 

assertion that “the destination, which is needed to calculate profitability, is not provided,” 

and “[b]y withholding this information, drivers are coerced to accept all trips”. As such, 

they should be disregarded.  

22. Defendants do not require transportation providers to answer trip requests. Razak 

Dep., 119:1-9. 

Plaintiffs’ Original Response: Disputed. Unanswered trip requests constitute rejected 

trips, which affects a driver’s acceptance rate, thereby subjecting the driver to suspension 

or termination. 

Plaintiffs’ Amended Response: Disputed. Unanswered trip requests constitute rejected 

trips, which affects a driver’s acceptance rate, thereby subjecting the driver to suspension 

or termination. See Holtzman Dep. Trans. 55:2-14. See also Uber’s Deactivation Policy 

5-8, ECF No. 68-8. 

Defendants’ Reply: Plaintiffs cite no record evidence to support their argument and 

assertion. As such, Plaintiffs’ unsupported argument and assertion should be disregarded 

and the Court should deem paragraph 22 as undisputed and therefore admitted. Plaintiffs 

mischaracterize the cited deposition testimony of Mr. Holtzman-Conston. Mr. Holtzman-

Conston testified that rejecting three trip requests logs the driver off from being online, 

because Uber makes the assumption that the driver does not want to accept a trip at that 

time and that if they do they can choose to go right back online. He did not testify that 

unanswered trips affect a driver’s “acceptance rate, thereby subjecting the driver to 

suspension or termination.” The Driver Deactivation Policy is a document that speaks for 
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itself, is mischaracterized by Plaintiffs, does not support Plaintiffs’ assertions, and also 

does not create a genuine dispute with the facts stated in paragraph 22. Plaintiffs’ 

implication without record citation that a driver’s “acceptance rate” will subject a driver 

to “suspension or termination” has also been refuted by Defendants’ corporate designee 

and a current transportation provider. Holtzman-Conston Dep., 48:12-23 (a driver’s 

acceptance rate does not subject the driver to deactivation of their driver account or 

otherwise have any effect on the driver’s ability to use the UberBLACK product); 

Deposition of George Clapps, 92:14-93:18 (account has not been deactivated despite 

having a 50% acceptance rate during certain periods of time). 

23. Transportation providers have a choice to either accept or decline trip requests. 

Holtzman-Conston Dep., 40:14-17; Sabani Dep., 28:5-11; Razak Dep., 36:23-37:4.  

Plaintiffs’ Original Response: Disputed. Due to connectivity issues, sometimes drivers 

do not have the ability to accept or decline trips. A request may be registered in the Uber 

database – which affects acceptance/cancellation rates – but never actually makes it to the 

driver’s phone. Furthermore, Uber manipulates and limits the amount of information a 

driver receives prior to accepting a request in order to induce the driver to take all 

requests. http://ijoc.org/index.php/ijoc/article/view/4892/1739. 

Plaintiffs’ Amended Response: Disputed. See Holtzman Dep. Trans. 55:2-14. See also 

Uber’s Deactivation Policy 5-8, ECF No. 68-8. Furthermore, due to connectivity issues, 

sometimes drivers do not have the ability to accept or decline trips; put differently, a 

request may be registered in the Uber database – which affects acceptance/cancellation 

rates – but never actually makes it to the driver’s phone. See Holtzman Dep. Trans. 

111:13-113:2, ECF No. 76-2 and Razak Dep. Trans. 113:3-21, 114:6-20, ECF No. 6817. 
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Uber also manipulates and limits the amount of information a driver receives prior to 

accepting a request in order to induce the driver to take all requests. See Clapps Dep. 

Trans. 12:6-14:18, ECF No. 76-2 and Holtzman Dep. Trans. 56:7-60:13 and 

http://ijoc.org/index.php/ijoc/article/view/4892/1739. 

Defendants’ Reply: Plaintiffs cite no record evidence that would create a genuine 

dispute as to any material fact stated in paragraph 23. Plaintiffs mischaracterize the cited 

deposition testimony of Mr. Holtzman-Conston. Mr. Holtzman-Conston testified that 

rejecting three trip requests logs the driver off from being online, because Uber makes the 

assumption that the driver does not want to accept a trip at that time and that if they do 

they can choose to go right back online. Mr. Holtzman-Conston also testified that the 

Uber App has malfunctioned and experienced technical issues, and that drivers have been 

taken offline as a result. The portions of Mr. Razak’s testimony cited by Plaintiffs merely 

reflects Mr. Razak knows that he is supposed to receive 15 seconds to respond to a trip 

request, but believes that he never really has 15 seconds to respond to a trip request and 

sometimes misses the trip request entirely. The cited testimony in no way supports 

Plaintiffs’ assertion that “a request may be registered in the Uber database – which affects 

acceptance/cancellation rates – but never actually makes it to the driver’s phone.” The 

cited testimony also in no way creates a dispute as to Mr. Holtzman-Conston’s, Mr. 

Sabani’s, and Mr. Razak’s testimony that transportation providers have a choice to either 

accept or decline trip requests, and the data summaries relied on by Plaintiffs regarding 

the number of trips they cancelled and rejected. See, Dkts. 68-10 – 68-12 (Exhibits F-H 

to Plaintiffs’ Answer). The Driver Deactivation Policy is a document that speaks for 

itself, is mischaracterized by Plaintiffs, does not support Plaintiffs’ assertions, and also 
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does not create a genuine dispute with the facts stated in paragraph 23. The deposition 

testimony of Mr. Clapps and Mr. Holtzman-Conston do not support Plaintiffs’ argument 

that “Uber also manipulates and limits the amount of information a driver receives prior 

to accepting a request in order to induce the driver to take all requests.” Neither Mr. 

Clapps nor Mr. Holtzman-Conston provided testimony that Uber manipulated any 

information, or did so to induce a driver into taking all requests. In fact, Mr. Holtzman-

Conston testified that information regarding the rider’s destination is not provided to 

drivers, because that would be a way for drivers to discrimination against riders. 

Plaintiffs also do not support their argument with admissible evidence. The purported 

website they cite is inadmissible hearsay. Fed. R. Evid. 802; Southco, Inc. v. Fivetech 

Tech. Inc., 982 F. Supp. 2d 507, 515 (E.D. Pa. 2013), aff’d, 611 F. App’x 681 (Fed. Cir. 

2015) (“Internet websites and web postings are also typically inadmissible as hearsay.”). 

The website, and the content contained therein, also lacks foundation and is inadmissible. 

Southco, Inc., 982 F. Supp. 2d at 515 (“even website evidence admissible under a hearsay 

exception requires authentication”). As such, the website is not admissible, should be 

disregarded, and paragraph 23 that Plaintiffs purport to dispute solely with this link 

should be deemed undisputed. Fed. R. Civ. P. 56(e). Plaintiffs’ unsupported argument 

and assertions should be disregarded and the Court should deem paragraph 23 as 

undisputed and therefore admitted. 

29. If a transportation provider ignores three trip requests, the Uber App may 

automatically move the transportation provider offline as a system integrity protection and in an 

effort to avoid extended wait times for riders who are waiting for a transportation provider to 

accept the trip request. Holtzman-Conston Dep., 54:5-14; Holtzman-Conston Decl., ¶16.  
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Plaintiffs’ Original Response: Disputed. The reason(s) for disconnecting the driver are 

unclear, inasmuch as Holtzman-Conston’s credibility is questionable (as discussed in 

Plaintiffs’ memorandum of law). 

Plaintiffs’ Amended Response: Disputed. The reason(s) for disconnecting the driver are 

unclear, inasmuch as Holtzman-Conston’s credibility is questionable (as discussed in 

Plaintiffs’ memorandum of law). 

Defendants’ Reply: Plaintiffs cite no record evidence to support their argument and 

assertion. Plaintiffs admit that they have no personal knowledge regarding the 

information contained in paragraph 29, but instead merely argue that the credibility of the 

evidence Defendants provide is “questionable.” As such, Plaintiffs’ unsupported 

argument and assertion should be disregarded and the Court should deem paragraph 29 as 

undisputed and therefore admitted.  

30. Transportation providers who have been automatically transitioned to offline 

status may go back online if they wish to do so. Holtzman-Conston Dep., 54:5-14. 

Plaintiffs’ Original Response: Disputed. They may not go back online if their accounts 

have been suspended or terminated by Uber. 

Plaintiffs’ Amended Response: Disputed. They may not go back online if their accounts 

have been suspended or terminated by Uber. See also Deactivation Policy 5-8, ECF No. 

68-8. 

Defendants’ Reply: Plaintiffs cite no record evidence to support their argument and 

incomplete hypothetical assertion. The Driver Deactivation Policy Plaintiffs cite is a 

document that speaks for itself, is mischaracterized by Plaintiffs, and does not create a 

genuine dispute with the facts stated in paragraph 30. The Driver Deactivation Policy 
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does not say, as Plaintiffs represent, that a transportation provider “may not go back 

online if their accounts have been suspended or terminated by Uber.” As such, the 

Deactivation Policy does not create an actual dispute with Mr. Holtzman-Conston’s 

deposition testimony that the policy does not result in deactivation for UberBLACK 

drivers in Philadelphia. Holtzman-Conston Dep., 48:12-23; see also, Deposition of 

George Clapps, 92:14-93:18 (account not deactivated despite having a 50% acceptance 

rate during certain periods of time). In other words, the existence of a permissive policy 

does not create a genuine dispute with regards to Mr. Holtzman-Conston’s testimony. As 

such, Plaintiffs’ unsupported argument and assertion should be disregarded and the Court 

should deem paragraph 30 as undisputed and therefore admitted.  

31. Transportation providers retain the sole right to determine when, where, and for 

how long to utilize the Uber App. Cherdoud Dep., 15:8-16; Sabani Dep., 26:18-27:19; Razak 

Dep., 24:23-25:10, 28:1-29:2, 30:15-31:3. 

Plaintiffs’ Original Response: Disputed. As discussed in Plaintiffs’ memorandum of 

law, Uber coerces drivers to maximize their online time, and encourages them to utilize 

the Uber app in specific locations. 

Plaintiffs’ Amended Response: Disputed. See ¶ 19 supra. See also ¶ 23. See also Clapps 

Dep. Trans. 79:1-10, 84:4-86:4, 95:4-97-20 ECF No. 76-1. 

Defendants’ Reply: To the extent the Court permits Plaintiffs to incorporate their 

response to paragraphs 19 and 23 into this response, Defendants respectfully request that 

their reply to Plaintiffs’ response to paragraphs 19 and 23 be incorporated herein. 

Plaintiffs’ citation to Mr. Clapps’ deposition testimony does not create a genuine dispute 

with the facts stated in paragraph 21. Among other non-material topics, Mr. Clapps 

Case 2:16-cv-00573-MMB   Document 85   Filed 09/05/17   Page 33 of 66

SA0923

Case: 18-1944     Document: 003113042012     Page: 99      Date Filed: 09/24/2018



34 
 

testified he believed the queue at the airport to be misleading (because it would look like 

there was only one car ahead of him when he drove into the commercial lot, but after 

arriving here would be many cars ahead of him in the queue), that he has been in bad 

spots where he was not receiving trip requests, and that he believes the trip request 

system works best for him when he’s moving around. Mr. Clapps did not provide 

testimony that would create a genuine dispute with regards to the facts stated in 

paragraph 31. As such, Plaintiffs’ unsupported argument and assertion should be 

disregarded and the Court should deem paragraph 31 as undisputed and therefore 

admitted.  

32. That means that transportation providers choose when to go online and when to 

go offline. Cherdoud Dep., 15:17-16:3, 80:20-81:3. 

Plaintiffs’ Original Response: Disputed. See above. 

Plaintiffs’ Amended Response: Disputed. See ¶ 19, 22-23 supra. 

Defendants’ Reply: To the extent the Court permits Plaintiffs to incorporate their 

response to paragraphs 19, 22, and 23 into this response, Defendants respectfully request 

that their reply to Plaintiffs’ response to paragraphs 19, 22, and 23 be incorporated 

herein. For the same reasons stated in Defendants’ Reply to Plaintiffs’ Amended 

Response to paragraph 19, 22, and 23, Plaintiffs’ unsupported argument and assertion 

should be disregarded and the Court should deem paragraph 32 as undisputed and 

therefore admitted. 

33. Transportation providers are not required to remain on Uber’s premises, 

physically or virtually (i.e., being online) at any time; they have complete control over when 

their time spent online on the Uber App (“Online Time”) begins and when it ends. Holtzman-
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Conston Decl., ¶17; Razak Dep., 144:8-11 (can decide when to go offline), 171:8-13 (can go 

offline anytime he chooses and can stay online as long as he wants).  

Plaintiffs’ Original Response: Disputed: Despite Mr. Holtzman-Conston’s testimony, 

Uber’s written regulations mandate that a driver cannot go offline in the middle of a trip, 

and will have his account immediately deactivated if he does. Driver Addendum Related 

to Uber Services, June 20, 2014, Section 5.1. 

https://www.dol.gov/whd/regs/compliance/whdfs22.htm. 

Plaintiffs’ Amended Response: Disputed. See ¶ 19 supra. See also Clapps Dep. Trans. 

79:1-10, ECF No. 76-1 and Razak Dep. Trans. 70:10-72:10, ECF No. 68-17. See 

Holtzman-Conston Dep. Trans. 87:10-88:15, 95:4-97-20, 100:15-102:7, ECF No. 76-1. 

See also http://ijoc.org/index.php/ijoc/article/view/4892/1739. 

Defendants’ Reply: Plaintiffs’ Amended response is entirely non-responsive to the facts 

asserted in paragraph 33. The citations to Mr. Clapps’, Mr. Razak’s, and Mr. Holtzman-

Conston’s deposition testimony merely discuss the queue system at the airport, but none 

of their testimony contradicts the fact that transportation providers have complete control 

over when their time spent online on the Uber App begins and when it ends. For this 

reason, Plaintiffs’ response has failed to create a genuine dispute as to the facts asserted 

in paragraph 33. To the extent the Court permits Plaintiffs to incorporate their response to 

paragraphs 19 into this response, Defendants respectfully request that their reply to 

Plaintiffs’ response to paragraphs 19 be incorporated herein.  

34. Transportation providers decide where to actually go to offer their services and to 

maximize their chances of getting a trip. Cherdoud Dep., 24:23-25:3 (Q: Who decides where you 

actually go then? Is it you or is it -- A: Of course it’s me, but I keep taking information through 
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Uber App to figure out where is the hotspot.), 26:5-19 (makes the decision where to go); Sabani 

Dep., 28:2-4, 62:9-21 (chooses to go to airport, because “[t]he airport works the best for me. 

That’s where I get most of the work.”), 92:12-15 (Uber does not require going to the airport – 

“It’s my choice.”). 

Plaintiffs’ Original Response: Disputed: There are geographical limitations on where a 

driver must be in order to receive a request, particularly at the airport and train station. 

Also, Uber provides misinformation to drivers in order to induce them to move to 

different areas. For example, for a particular driver, a certain area may show no demand, 

inducing that driver to try another spot. Reports that Uber uses surge pricing for this 

effect. http://ijoc.org/index.php/ijoc/article/view/4892/1739 

Plaintiffs’ Amended Response: See ¶ 33 supra. 

Defendants’ Reply: To the extent the Court permits Plaintiffs to incorporate their 

response to paragraphs 33 into this response, Defendants respectfully request that their 

reply to Plaintiffs’ response to paragraphs 33 be incorporated herein. For the reasons 

stated in Defendants’ reply in support of paragraph 33, Plaintiffs’ response has failed to 

create a genuine dispute as to the facts asserted in paragraph 34.  

35. In most areas, trip requests are automatically routed to the online transportation 

provider who is closest to the rider. Holtzman-Conston Decl., ¶18; Cherdoud Dep., 76:18-22.  

Plaintiffs’ Original Response: Disputed: There are geographical limitations on where a 

driver must be in order to receive a request, particularly at the airport and train station. 

Also, Uber provides misinformation to drivers in order to induce them to move to 

different areas. For example, for a particular driver, a certain area may show no demand, 
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inducing that driver to try another spot. Reports that Uber uses surge pricing for this 

effect. http://ijoc.org/index.php/ijoc/article/view/4892/1739 

Plaintiffs’ Amended Response: Disputed. Uber refuses to answer whether drivers are 

segregated other than by name; hence it cannot presently be known if drivers are given 

preference based upon other factors. 

Defendants’ Reply: Plaintiffs cite no record evidence to support their argument and 

assertions. Plaintiffs’ unsupported argument and assertion should be disregarded and the 

Court should deem paragraph 35 as undisputed and therefore admitted.  

36. At the airport and train station, there is a “queue” system that routes trips to the 

next driver in the queue. Holtzman-Conston Decl., ¶19; Sabani Dep., 41:14-23 (acknowledging 

airport queue).  

Plaintiffs’ Original Response: Undisputed, if the Uber app is working correctly. 

Plaintiffs’ Amended Response: Undisputed, if the Uber app is working correctly. See 

Holtzman-Conston Dep. Trans. 111:13-113:2, ECF No. 76-2 and Razak Dep. Trans. 

113:3-21, 114:6-20, ECF No. 68-17. 

Defendants’ Reply: Plaintiffs admit that paragraph 36 is undisputed. Indeed, the record 

citations identified by Plaintiff do not create a genuine dispute with regards to the facts 

stated in paragraph 36.As such, Plaintiffs’ unsupported argument and assertion should be 

disregarded and the Court should deem paragraph 36 as undisputed and therefore 

admitted. 

37. A transportation provider who is online enters the “queue” immediately upon 

entering the designated airport or train station zone. Holtzman-Conston Decl., ¶20 

Plaintiffs’ Original Response: Undisputed, if the Uber app is working correctly. 
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Plaintiffs’ Amended Response: Undisputed, if the Uber app is working correctly. See ¶ 

36 supra. 

Defendants’ Reply: Plaintiffs admit that paragraph 37 is undisputed. Indeed, the record 

citations identified by Plaintiff do not create a genuine dispute with regards to the facts 

stated in paragraph 37. As such, Plaintiffs’ unsupported argument and assertion should be 

disregarded and the Court should deem paragraph 37 as undisputed and therefore 

admitted. 

38. As long as the transportation provider remains in the airport or train station zone, 

they will move up the queue. Holtzman-Conston Decl., ¶21.  

Plaintiffs’ Original Response: Undisputed, if the Uber app is working correctly. Uber 

admits that it does not always work correctly, and that drivers may be individually, or in 

groups, be involuntarily logged out of the Uber app. 

Plaintiffs’ Amended Response: Undisputed, if the Uber app is working correctly. See ¶ 

36 supra. 

Defendants’ Reply: Plaintiffs admit that paragraph 38 is undisputed. Indeed, the record 

citations identified by Plaintiff do not create a genuine dispute with regards to the facts 

stated in paragraph 38. As such, Plaintiffs’ unsupported argument and assertion should be 

disregarded and the Court should deem paragraph 38 as undisputed and therefore 

admitted. 

39.  At the airport, transportation providers must actually enter the west parking lot (a 

parking lot that is within the airport zone) to receive a trip request; trip requests are then 

distributed to the transportation provider who is in the west parking lot based on position in the 

queue. Id. 
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Plaintiffs’ Original Response: Undisputed. 

Plaintiffs’ Amended Response: Undisputed. See ¶ 36 supra. 

Defendants’ Reply: Plaintiffs admit that paragraph 39 is undisputed. Indeed, the record 

citations identified by Plaintiff do not create a genuine dispute with regards to the facts 

stated in paragraph 38. As such, Plaintiffs’ unsupported argument and assertion should be 

disregarded and the Court should deem paragraph 38 as undisputed and therefore 

admitted. 

41. After a transportation provider accepts a trip request, the transportation provider 

may cancel the trip at any point. Holtzman-Conston Dep., 64:23-65:11; Razak Dep., 123:4-23 

(acknowledging that he cancelled more than one hundred and less than one thousand trips). 

Plaintiffs’ Original Response: Disputed. Canceling a trip after picking up a rider 

subjects the driver to immediate deactivation of his or her account. Driver Addendum 

Related to Uber Services, June 20, 2014, Section 5.1. 

Plaintiffs’ Amended Response: Disputed. See ¶ 16 supra. See also Deactivation Policy 

5-8 and 8-9, ECF No. 68-8. See also June 2014 Driver Addendum § 5.1, ECF No. 68-13. 

Defendants’ Reply: To the extent the Court permits Plaintiffs to incorporate their 

response to paragraphs 16 into this response, Defendants respectfully request that their 

reply to Plaintiffs’ response to paragraphs 16 be incorporated herein. The Driver 

Deactivation Policy and the Driver Addendum Plaintiffs cite are documents that speak for 

themselves, are mischaracterized by Plaintiffs, and do not create a genuine dispute with 

the facts stated in paragraph 41. Plaintiffs’ response does not address a transportation 

provider’s ability to cancel a trip at any point after accepting a trip request. In addition, 

Plaintiffs have submitted Exhibits F-H (Dkts. 68-10 – 68-12) as their summaries of 
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Uber’s data for Plaintiffs Razak, Sabani, and Cherdoud. These exhibits reflect that all of 

the plaintiffs cancelled fares. Plaintiffs have presented no evidence that would support a 

conclusion to the contrary. Based on the express language of the Driver Addendum and 

testimony provided by both parties explaining this subject, a reasonable person could not 

conclude that transportation providers are prevented from canceling a trip at any point. 

For this reason, Defendants’ statement of fact should be deemed admitted.  

42. A transportation provider may even choose to cancel a trip after the rider has 

entered the vehicle. Holtzman-Conston Dep., 65:12-16. 

Plaintiffs’ Original Response: Disputed. See previous explanation. 

Plaintiffs’ Amended Response: Disputed. See ¶ 41 supra. 

Defendants’ Reply: The Driver Addendum Plaintiffs cite in their response to paragraph 

41 is a document that speaks for itself, is mischaracterized by Plaintiffs, and does not 

create a genuine dispute with the facts stated in paragraph 42. Specifically, Plaintiffs’ 

response does not address a transportation provider’s ability to choose to cancel a trip 

after the rider has entered their vehicle. For this reason, Defendants’ statement of fact 

should be deemed admitted. Based on the express language of the Driver Addendum and 

testimony provided by both parties explaining this subject, a reasonable person could not 

conclude that transportation providers are prevented from canceling a trip after the rider 

has entered the vehicle. Therefore, Plaintiffs have not created a dispute of material fact 

with regards to paragraph 42. 

43. Transportation providers’ accounts are not deactivated or put on hold for rejecting 

trips or their trip acceptance rate. Holtzman-Conston Dep., 46:6-20; 48:12-19. 
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Plaintiffs’ Original Response: Disputed. A driver may be permanently deactivated if his 

cancellation rate exceeds Uber’s standard for a given city, and temporarily deactivated if 

his acceptance rate fails to meet an unspecified standard. Uber Driver [sic] Deactiation 

Policy – US Only, at 5/24 through 8/24. 

Plaintiffs’ Amended Response: Disputed. See ¶¶ 19, 22-23, 41 supra. 

Defendants’ Reply: To the extent the Court permits Plaintiffs to incorporate their 

response to paragraphs 19, 22, 23, and 41 into this response, Defendants respectfully 

request that their reply to Plaintiffs’ response to paragraphs 19, 22, 23, and 41 be 

incorporated herein. Plaintiffs have not disputed the statement of fact that Transportation 

providers’ accounts are not deactivated or put on hold for rejecting trips or their trip 

acceptance rate. Mr. Holtzman-Conston made clear that in fact the policy does not result 

in deactivation for UberBLACK drivers in Philadelphia. Holtzman-Conston Dep., 48:12-

23; see also, Deposition of George Clapps, 92:14-93:18 (account not deactivated despite 

having a 50% acceptance rate during certain periods of time). Therefore, Plaintiffs have 

not created a dispute of material fact with regards to paragraph 43, and the facts stated 

therein should be deemed undisputed. 

44. A transportation provider’s acceptance rate has no effect on his/her ability to 

provide transportation services using the UberBLACK product. Holtzman-Conston Dep., 48:20-

23. 

Plaintiffs’ Original Response: Disputed. See previous explanation. 

Plaintiffs’ Amended Response: Disputed. See ¶¶ 19, 22-23, 41 supra. 

Defendants’ Reply: To the extent the Court permits Plaintiffs to incorporate their 

response to paragraphs 19, 22, 23, and 41 into this response, Defendants respectfully 
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request that their reply to Plaintiffs’ response to paragraphs 19, 22, 23, and 41 be 

incorporated herein. Plaintiffs have failed to cite any record evidence that creates a 

genuine dispute with Mr. Holtzman-Conston’s deposition testimony that a driver’s 

acceptance rate does not subject the driver to deactivation, or otherwise have any effect 

on the driver’s ability to use the UberBLACK product in Philadelphia. Holtzman-

Conston Dep., 48:12-23; see also, Deposition of George Clapps, 92:14-93:18 (account 

not deactivated despite having a 50% acceptance rate during certain periods of time). 

Therefore, Plaintiffs have not created a dispute of material fact with regards to paragraph 

44, and the facts stated therein should be deemed undisputed. 

45. When transportation providers are online, they are free to use their Online Time to 

pursue any activity of their choosing. Holtzman-Conston Decl., ¶23; Razak Dep., 116:21-117:3 

(uses iPhone for personal activities like making personal phone calls while online). For example, 

if a transportation provider is online, he/she is free to accept and provide ride requests from 

private clients. Holtzman-Conston Dep., 115:12-116:7; Sabani Dep., 12:24-13:18 (able to 

receive calls for personal Freemo Limo limousine company while online), 22:20-23:1 (has 

provided rides to personal Freemo Limo customers while online on the Uber App). 

Plaintiffs’ Original Response: Disputed. As discussed in Plaintiffs’ memorandum of 

law, drivers’ abilities to pursue activities while online are significantly limited. 

Plaintiffs’ Amended Response: Disputed. This is discussed at length in the Plaintiffs’ 

briefs. See also ¶ 12 supra. 

Defendants’ Reply: To the extent the Court permits Plaintiffs to incorporate their 

response to paragraph 12 into this response, Defendants respectfully request that their 

reply to Plaintiffs’ response to paragraph 12 be incorporated herein. Plaintiffs have failed 
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to cite any record evidence that creates an genuine dispute as to the facts stated in 

paragraph 45. As such, Plaintiffs’ unsupported argument and assertion should be 

disregarded and the Court should deem paragraph 45 as undisputed and therefore 

admitted. 

46. While online, transportation providers are free to sleep. Sabani Dep., 44:4-17, 

126:24-127:3 (would leave phone online at the airport and go home to sleep). Sabani 

acknowledged that he sometimes forgets to go offline so his phone stays in online mode, even 

though he does not intend to provide transportation services. Id., 114:21-115:5. 

Plaintiffs’ Original Response: Undisputed. 

Plaintiffs’ Amended Response: Undisputed. See ¶ 23 supra.  

Defendants’ Reply: Plaintiffs admit that paragraph 46 is undisputed. To the extent the 

Court permits Plaintiffs to incorporate their response to paragraph 23 into this response, 

Defendants respectfully request that their reply to Plaintiffs’ response to paragraph 23 be 

incorporated herein. The record citations identified by Plaintiff do not create a genuine 

dispute with regards to the facts stated in paragraph 46. As such, Plaintiffs’ unsupported 

argument and assertion should be disregarded and the Court should deem paragraph 46 as 

undisputed and therefore admitted.  

47. Defendants do not prohibit transportation providers from providing transportation 

services to others. Cherdoud Dep., 12:11-14. Plaintiff Cherdoud testified that he provides 

transportation services outside of the Uber App through Freemo Limo. Id., 22:4-24:2. 

Plaintiffs’ Original Response: Undisputed insofar as this claim is restricted to offline 

time. Disputed if it relates to online time. Drivers’ accounts can be immediately 

deactivated if they provide transportation services outside the Uber app while online. 
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Uber Community Guidelines (“activities conducted outside of Uber’s system - like 

anonymous pickups - are prohibited….What leads to you losing access to your account? 

We will take action against a driver for activities such as: … soliciting payment of fares 

outside the Uber system”). Accord: Uber Driver [sic] Deactiation Policy – US Only, at 

15/24 (“We will take action against a driver for activities such as: Accepting illegal street 

hails while using the Uber app…and soliciting payment of fares outside the Uber 

system”). 

Plaintiffs’ Amended Response: Undisputed, insofar as this claim is restricted to offline 

time. See ¶ 12 supra. 

Defendants’ Reply: Plaintiffs admit that paragraph 47 is undisputed. To the extent the 

Court permits Plaintiffs to incorporate their response to paragraph 12 into this response, 

Defendants respectfully request that their reply to Plaintiffs’ response to paragraph 12 be 

incorporated herein. The record citations identified by Plaintiff do not create a genuine 

dispute with regards to the facts stated in paragraph 47. As such, Plaintiffs’ unsupported 

argument and assertion should be disregarded and the Court should deem paragraph 47 as 

undisputed and therefore admitted.  

48. While online, transportation providers are free to attend a protest. Sabani Dep., 

102:7-103:4, 106:2-20 (attended January 29th protest with four other UberBLACK 

transportation providers while online); Razak Dep., 124:6-17 (was online while at protest on 

January 29 at Philadelphia airport). 

Plaintiffs’ Original Response: Disputed. The January 9th immigration ban protest is 

discussed in Plaintiffs’ memorandum of law. 
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Plaintiffs’ Amended Response: Disputed. The January 9th immigration ban protest is 

discussed in Plaintiffs’ memorandum of law. See Razak Dep. Trans. 124-130, ECF No. 

68-17. 

Defendants’ Reply: Plaintiffs cite no record evidence to suggest that transportation 

providers were not free to attend a protest while they were online, or that contrary to their 

testimony Mr. Razak and Mr. Sabani did not attend the protest while online. Instead, 

Plaintiffs cite Mr. Razak’s deposition testimony where he explains that he wanted to 

provide rides, but traffic was too dense so he decided to leave his car and go to the protest 

while his phone was left online in his car inside the airport queue. As such, Plaintiffs’ 

failed to cite to record evidence that creates a genuine dispute as to the facts asserted in 

paragraph 48. The Court should deem paragraph 48 as undisputed and therefore admitted.  

49. While online, transportation providers can go into a convenience store (Cherdoud 

Dep., 18:23-19:2), smoke cigarettes (Id., 58:5-8), and take personal phone calls (Id., 66:18-21). 

Plaintiffs’ Original Response: Undisputed. 

Plaintiffs’ Amended Response: Undisputed. See ¶ 23 supra.  

Defendants’ Reply: Plaintiffs admit that paragraph 49 is undisputed. To the extent the 

Court permits Plaintiffs to incorporate their response to paragraph 23 into this response, 

Defendants respectfully request that their reply to Plaintiffs’ response to paragraph 23 be 

incorporated herein. The record citations identified by Plaintiff do not create a genuine 

dispute with regards to the facts stated in paragraph 49. As such, Plaintiffs’ unsupported 

argument and assertion should be disregarded and the Court should deem paragraph 49 as 

undisputed and therefore admitted. 
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50. Cherdoud stated that he may reject trip requests or go offline at his discretion 

(e.g., if they do not want to pick up passengers, if it is late at night, if they want to go home, if 

they are on a personal phone call, or if the rider has a low rating). Id., 75:14-76:3, 77:16-78:13. 

Plaintiffs’ Original Response: Undisputed that Cherdoud so testified. As set forth 

above, there are consequences for doing so. 

Plaintiffs’ Amended Response: Undisputed, but there are consequences for rejecting 

requests. See ¶¶ 19, 23 supra.  

Defendants’ Reply: Plaintiffs admit that paragraph 50 is undisputed. To the extent the 

Court permits Plaintiffs to incorporate their response to paragraphs 19 and 23 into this 

response, Defendants respectfully request that their reply to Plaintiffs’ response to 

paragraphs 19 and 23 be incorporated herein. The record citations identified by Plaintiff 

do not create a genuine dispute with regards to the facts stated in paragraph 50. As such, 

Plaintiffs’ unsupported argument and assertion should be disregarded and the Court 

should deem paragraph 50 as undisputed and therefore admitted. 

51. Sabani stated that he also rejected rides if he was too tired and wanted to go 

home, or was on a personal phone call. Sabani Dep., 76:9-12 (go home), 77:9-20 (personal call). 

Plaintiffs’ Original Response: Undisputed. As set forth above, there are consequences 

for doing so. 

Plaintiffs’ Amended Response: Undisputed, but there are consequences. See ¶¶ 19, 23 

supra.  

Defendants’ Reply: Plaintiffs admit that paragraph 51 is undisputed. To the extent the 

Court permits Plaintiffs to incorporate their response to paragraphs 19 and 23 into this 

response, Defendants respectfully request that their reply to Plaintiffs’ response to 
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paragraphs 19 and 23 be incorporated herein. The record citations identified by Plaintiff 

do not create a genuine dispute with regards to the facts stated in paragraph 51. As such, 

Plaintiffs’ unsupported argument and assertion should be disregarded and the Court 

should deem paragraph 51 as undisputed and therefore admitted. 

52. While online, transportation providers are free to send e-mails advertising their 

personal limousine company. Sabani Dep., 67:9-69:4 (uses Freemo Limo signature block on e- 

mails for advertisement and sends e-mails while online). 

Plaintiffs’ Original Response: Undisputed.  

Plaintiffs’ Amended Response: Undisputed. See ¶ 23 supra.  

Defendants’ Reply: Plaintiffs admit that paragraph 52 is undisputed. To the extent the 

Court permits Plaintiffs to incorporate their response to paragraph 23 into this response, 

Defendants respectfully request that their reply to Plaintiffs’ response to paragraph 23 be 

incorporated herein. The record citations identified by Plaintiffs do not create a genuine 

dispute with regards to the facts stated in paragraph 52. As such, Plaintiffs’ unsupported 

argument and assertion should be disregarded and the Court should deem paragraph 52 as 

undisputed and therefore admitted. 

53. While online, transportation providers are free to run a personal transportation 

company and distribute trips to other drivers. Sabani Dep., 19:7-20:11. 

Plaintiffs’ Original Response: Undisputed, subject to the exceptions set forth above 

(such as not being permitted to cancel a trip once accepted). 

Plaintiffs’ Amended Response: Undisputed, insofar as the driver does not cancel a trip 

after accepting the fare. See ¶¶ 19, 23 supra.  
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Defendants’ Reply: Plaintiffs admit that paragraph 53 is undisputed. To the extent the 

Court permits Plaintiffs to incorporate their response to paragraphs 19 and 23 into this 

response, Defendants respectfully request that their reply to Plaintiffs’ response to 

paragraphs 19 and 23 be incorporated herein. The record citations identified by Plaintiff 

do not create a genuine dispute with regards to the facts stated in paragraph 53. As such, 

Plaintiffs’ unsupported argument and assertion should be disregarded and the Court 

should deem paragraph 53 as undisputed and therefore admitted. 

54. While online, transportation providers are free to run a personal transportation 

company and distribute trips to other drivers. Sabani Dep., 19:7-20:11. 

Plaintiffs’ Original Response: Undisputed, as set forth above, and in Plaintiffs’ 

memorandum of law, there are consequences for doing so.  

Plaintiffs’ Amended Response: Undisputed, but there are consequences. See ¶¶ 19, 23 

supra. 

Defendants’ Reply: Plaintiffs admit that paragraph 54 is undisputed. To the extent the 

Court permits Plaintiffs to incorporate their response to paragraphs 19 and 23 into this 

response, Defendants respectfully request that their reply to Plaintiffs’ response to 

paragraphs 19 and 23 be incorporated herein. The record citations identified by Plaintiff 

do not create a genuine dispute with regards to the facts stated in paragraph 54. As such, 

Plaintiffs’ unsupported argument and assertion should be disregarded and the Court 

should deem paragraph 54 as undisputed and therefore admitted. 

59. It is up to the transportation provider to choose whether to look at the information 

and to decide whether to use that information in making decisions about when and where to 

provide transportation services. Holtzman-Conston Decl., ¶25. 
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Plaintiffs’ Original Response: Undisputed.  

Plaintiffs’ Amended Response: Undisputed. See Sabani Email Chain, ECF No. 68-14. 

Defendants’ Reply: Plaintiffs admit that paragraph 59 is undisputed. Plaintiffs’ citation 

to Dkt. 68-14 is immaterial and therefore fails to create a genuine dispute with regards to 

the facts stated in paragraph 59. As such, Plaintiffs’ unsupported argument and assertion 

should be disregarded and the Court should deem paragraph 59 as undisputed and 

therefore admitted. 

60. Transportation providers are free to completely ignore this information. Sabani 

Dep., 98:13-99:5; Razak 28:11-29:2. 

Plaintiffs’ Original Response: Undisputed, but immaterial.  

Plaintiffs’ Amended Response: Undisputed, but immaterial. See ¶ 59 supra. 

Defendants’ Reply: Plaintiffs admit that paragraph 60 is undisputed. To the extent the 

Court permits Plaintiffs to incorporate their response to paragraph 59 into this response, 

Defendants respectfully request that their reply to Plaintiffs’ response to paragraph 59 be 

incorporated herein. The record citations identified by Plaintiff do not create a genuine 

dispute with regards to the facts stated in paragraph 60. As such, Plaintiffs’ unsupported 

argument and assertion should be disregarded and the Court should deem paragraph 60 as 

undisputed and therefore admitted. 

64. Defendants do not maintain a policy or otherwise impose restrictions on 

transportation providers while they are online. Holtzman-Conston Decl., ¶26. Defendants do not 

specify the time and place where transportation providers are required to be when they were 

online, how long the online period will last, what transportation providers are permitted to do 

and not do while online, how frequently they must be online, or established any other 
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requirements for the time when Plaintiffs are online on the Uber App. Id. Indeed, transportation 

providers are not even required to pay attention to their phones or respond to trip requests. Id. 

Plaintiffs’ Original Response: Disputed, for the reasons set forth above (acceptance 

rate, cancellation rate and other prohibitions.) 

Plaintiffs’ Amended Response: Disputed, for the reasons set forth above. See ¶¶ 19, 23 

supra (discussing cancellations, rejections and acceptance rate) and ¶ 33. 

Defendants’ Reply: To the extent the Court permits Plaintiffs to incorporate their 

response to paragraphs 19, 23, 33 into this response, Defendants respectfully request that 

their reply to Plaintiffs’ response to paragraphs 19, 23, and 33 be incorporated herein. 

The record citations identified by Plaintiff do not create a genuine dispute with regards to 

the facts stated in paragraph 64. As such, Plaintiffs’ unsupported argument and assertion 

should be disregarded and the Court should deem paragraph 64 as undisputed and 

therefore admitted.  

65. One transportation provider testified that he is a Certified Public Accountant 

(CPA), and he goes online while he is in his CPA offices, performing his CPA work. Clapps 

Decl., ¶5. While online, he continues doing his CPA work such as tax returns and audits. Id. If he 

receives a trip request, and he’s not otherwise in a client meeting or busy with something, he 

may accept the request. Id.  

Plaintiffs’ Original Response: Disputed. Mr. Clapp was not identified by Uber prior to 

this motion, and Plaintiffs have not been able to depose him. 

Plaintiffs’ Amended Response: Disputed. See Clapps Dep. Trans. 69:1-70:2 (testifying 

that his office is really a “virtual office” that he is rarely at) and 30:4-10 (Uber’s own 
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affiant testifying that “an argument can be made that he is “not really an independent 

contractor… because of the amount of control that Uber exercise[s]”), ECF No. 76-2. 

Defendants’ Reply: Plaintiffs have conceded that the facts presented by Mr. Clapps are 

undisputed: (a) independent transportation providers may go online and offline at their 

discretion; (b) they may go wherever they choose to go while online; (c) they may walk 

away from their phone while online; (d) they can engage in other activities while online, 

including providing services for other business ventures (such as CPA services, in the 

case of Mr. Clapps); and (e) they can reject trip requests while online. Compare Clapps 

Declaration, at Dkt. 66-10 at ¶¶ 4-7, with Plaintiffs’ Opposition, at Dkt. 68, and Sabani 

Dep., 12:24-13:18 (able to receive calls for personal Freemo Limo limousine company 

while online); 16:15-20 (Sabani reported personally providing over 100 trips through his 

company, and admitted that Uber placed no restrictions on his right to receive Freemo 

Limo trip requests while simultaneously online on the Uber App); 19:2-6 (no restrictions 

while online), 22:20-23:1 (has provided rides to personal Freemo Limo customers while 

online on the Uber App). Having already admitted that these facts are undisputed, this 

alleged dispute is not genuine and material. In addition, Plaintiffs have now had the 

opportunity to depose Mr. Clapps, yet have cited no record evidence that would create a 

genuine dispute as to Mr. Clapps’ testimony that he performed his CPA work while 

online, and that he may accept a trip request if he’s not otherwise in a client meeting or 

busy with something. For this additional reason, Plaintiffs have failed to identify a 

genuine dispute with regards to paragraph 65.  

66. One transportation provider stated that Uber does not control him while he is 

online on the Uber App. Clapps Decl., ¶4. He said he has the right to reject and decline trip 
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requests that he receives from the Uber App without penalty. Id. Uber has never assigned or 

required him to work in a specific geographical area, and he is free to leave his house and to 

provide his services wherever and whenever he chooses to. Id. Although he works in King of 

Prussia, Pennsylvania, he chooses to make myself available in the downtown Philadelphia area 

where he believes that there is a higher demand for limousine services. Id.  

Plaintiffs’ Original Response: Disputed for the reasons set forth in the preceding 

response. 

Plaintiffs’ Amended Response: Disputed. See ¶ 65 supra and Pls.’ Supp. Mem. 6-7, 

ECF No. 76 (providing the whole story from Mr. Clapps). 

Defendants’ Reply: Plaintiffs have conceded that the facts presented by Mr. Clapps are 

undisputed: (a) independent transportation providers may go online and offline at their 

discretion; (b) they may go wherever they choose to go while online; (c) they may walk 

away from their phone while online; (d) they can engage in other activities while online, 

including providing services for other business ventures (such as CPA services, in the 

case of Mr. Clapps); and (e) they can reject trip requests while online. Compare Clapps 

Declaration, at Dkt. 66-10 at ¶¶ 4-7, with Plaintiffs’ Opposition, at Dkt. 68 and Sabani 

Dep., 12:24-13:18 (able to receive calls for personal Freemo Limo limousine company 

while online); 16:15-20 (Sabani reported personally providing over 100 trips through his 

company, and admitted that Uber placed no restrictions on his right to receive Freemo 

Limo trip requests while simultaneously online on the Uber App); 19:2-6 (no restrictions 

while online), 22:20-23:1 (has provided rides to personal Freemo Limo customers while 

online on the Uber App). Having already admitted that these facts are undisputed, this 

alleged dispute is not genuine and material. In addition, Plaintiffs have now had the 
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opportunity to depose Mr. Clapps, yet have cited no record evidence that would create a 

genuine dispute as to Mr. Clapps’ testimony that Uber does not control him while online, 

he has the right to reject and decline trip requests that he receives from the Uber App 

without penalty, Uber has never assigned or required him to work in a specific 

geographical area, and he is free to leave his house and to provide his services wherever 

and whenever he chooses to. For this additional reason, Plaintiffs have failed to identify a 

genuine dispute with regards to paragraph 66. 

68. Plaintiff Cherdoud completed approximately 6 trips during the week beginning 

December 21, 2015. Holtzman-Conston Decl., ¶28. These 6 trips lasted only approximately 2.5 

hours, which is approximately 5% of his 49 hours of Online Time that week, and amounts to less 

than one trip per day. Id.  

Plaintiffs’ Original Response: Disputed. Plaintiffs have analyzed Uber’s driver data for 

the three class representatives. As set forth in Plaintiffs’ memorandum of law, the results 

are: Based on Uber’s data, plaintiff Razak spent an average of 7 hours and 17 minutes 

online each day he worked from July 16, 2014 to April 7, 2017, receiving an average of 

over 10 fare requests each day and completing more than six. Plaintiff Sabani averaged 

12 hours online; received an average of over five requests per day and completed four 

during the period December 13, 2013 through January 24, 2017. Plaintiff Cherdoud 

worked an average of 9 hours 16 minutes per day, receiving over seven calls and 

completing over five during the period December 30, 2013 to April 7, 2017. 

Plaintiffs’ Amended Response: Disputed. Plaintiffs have analyzed Uber’s driver data 

for the three class representatives. As set forth in Plaintiffs’ memorandum of law, the 

results are: Based on Uber’s data, plaintiff Razak spent an average of 7 hours and 17 
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minutes online each day he worked from July 16, 2014 to April 7, 2017, receiving an 

average of over 10 fare requests each day and completing more than six. Plaintiff Sabani 

averaged 12 hours online; received an average of over five requests per day and 

completed four during the period December 13, 2013 through January 24, 2017. Plaintiff 

Cherdoud worked an average of 9 hours 16 minutes per day, receiving over seven calls 

and completing over five during the period December 30, 2013 to April 7, 2017. See 

Driver Data, ECF Nos. 68- 10 (Razak), 68-11 (Sabani), 68-12 (Cherdoud). 

Defendants’ Reply: Plaintiffs do not support their assertion that paragraph 68 is disputed 

with citation to record evidence. Instead, Plaintiffs ignore the temporal limitations on 

paragraph 68 as well as the amount of time spent performing transportation services (as 

opposed to merely being online on the Uber App), and instead merely offer their own 

analysis of a different time period that is limited to the amount of time spent online and 

the number of fare requests and trips completed. Plaintiffs’ purported calculations of 

daily averages are immaterial and irrelevant to the resolution of Defendants’ Motion for 

Partial Summary Judgment. Therefore Plaintiffs failed to cite record evidence that creates 

a genuine dispute of fact with regards to paragraph 68. As such, the facts set forth in 

paragraph 68 are undisputed. 

69. Plaintiff Sabani completed approximately 17 trips over a period of 87.1 hours for 

the week ending November 16, 2015. Id., ¶29. These trips lasted only slightly over 

approximately 6 hours, which is only approximately 7.1% of the 87.1 hours he spent online, and 

amounts to less than 2.5 trips per day. Id. 

Plaintiffs’ Original Response: Disputed. See the preceding answer. 

Plaintiffs’ Amended Response: Disputed. See ¶ 68 supra. 
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Defendants’ Reply: To the extent the Court permits Plaintiffs to incorporate their 

response to paragraph 68 into this response, Defendants respectfully request that their 

reply to Plaintiffs’ response to paragraph 68 be incorporated herein. The record citations 

identified by Plaintiff do not create a genuine dispute with regards to the facts stated in 

paragraph 69. As such, Plaintiffs’ unsupported argument and assertion should be 

disregarded and the Court should deem paragraph 69 as undisputed and therefore 

admitted. 

70. Plaintiff Razak completed approximately 20 trips during the period from 

November 30, 2015 to December 7, 2015. Id., ¶30. These trips lasted approximately 8 hours, 

which is only a fraction of the hours he avers to have been online during that period, and 

amounts to less than 3 trips per day. Id. 

Plaintiffs’ Original Response: Disputed. See the preceding answer. 

Plaintiffs’ Amended Response: Disputed. See ¶ 68 supra. 

Defendants’ Reply: To the extent the Court permits Plaintiffs to incorporate their 

response to paragraph 68 into this response, Defendants respectfully request that their 

reply to Plaintiffs’ response to paragraph 68 be incorporated herein. The record citations 

identified by Plaintiff do not create a genuine dispute with regards to the facts stated in 

paragraph 70. As such, Plaintiffs’ unsupported argument and assertion should be 

disregarded and the Court should deem paragraph 70 as undisputed and therefore 

admitted. 

72. According to records produced by Plaintiffs, Plaintiff Razak provided a trip for 

Blacklane on January 18, 2017 at 12:45 p.m. Certificate of Counsel, ¶6, Exhibit 7 (excerpts from 

Plaintiffs’ document production, bates numbered RAZAK_UBER_PL0006887). The pickup 
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location was The Green 55, Dover, Delaware, 19901 and the drop off was at the Philadelphia 

International Airport. Id.  

Plaintiffs’ Original Response: Disputed. Mr. Razak sometimes assists his brother when 

his brother’s limousine service accepts transportation requests from the Blacklane app. 

Razak deposition at page 41, line 1 through page 45, line 14. On the date in question, it is 

correct to say that Mr. Razak accepted the Blacklane request, but incorrect to say that he 

performed the [sic] transportion services, because he assigned the actual transportation 

job to another of his brother’s drivers. 

Plaintiffs’ Amended Response: Disputed. Mr. Razak sometimes assists his brother when 

his brother’s limousine service accepts transportation requests from the Blacklane app. 

See Razak Dep. Trans. 41:1-45:14, ECF No. 68-17. On the date in question, it is correct 

to say that Mr. Razak accepted the Blacklane request, but incorrect to say that he was the 

driver for that request. Indeed, Mr. Razak assigned the actual transportation job to 

another of his brother’s drivers. 

Defendants’ Reply: Plaintiffs do not support their assertion that paragraph 72 is disputed 

with citation to record evidence. Mr. Razak’s testimony, cited by Plaintiffs, explains that 

Mr. Razak and his brother have provided transportation services through a lead 

generation service called Blacklane. His testimony does not contradict or create a genuine 

dispute as to the facts asserted in paragraph 72. As such, Plaintiffs’ unsupported 

argument and assertion should be disregarded and the Court should deem paragraph 72 as 

undisputed and therefore admitted. In addition, Plaintiffs admit that on January 18, 2017, 

“Mr. Razak accepted the Blacklane request.” As such, the Court should deem this fact an 

admission. 
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73. According to records produced by Plaintiffs, Plaintiff Razak also provided a trip 

for Blacklane on January 18, 2017 at 4:15 p.m. Id. The pickup location was the Philadelphia 

International Airport and the drop off location was Woodside Court 140, Annville, Pennsylvania, 

17003. Id.  

Plaintiffs’ Original Response: Disputed, for the reason set forth in No. 72, above. 

Plaintiffs’ Amended Response: Disputed. See ¶ 72 supra. 

Defendants’ Reply: Plaintiffs do not support their assertion that paragraph 73 is disputed 

with citation to record evidence. Mr. Razak’s testimony, cited by Plaintiffs, explains that 

Mr. Razak and his brother have provided transportation services through a lead 

generation service called Blacklane. His testimony does not contradict or create a genuine 

dispute as to the facts asserted in paragraph 73. As such, Plaintiffs’ unsupported 

argument and assertion should be disregarded and the Court should deem paragraph 73 as 

undisputed and therefore admitted.  

74. Plaintiff Razak went online on the Uber App on January 18, 2017 at 11:17:47 

a.m. and then went offline on January 18, 2017 at 9:41:57 p.m. Holtzman-Conston Decl., ¶32. 

Plaintiffs’ Original Response: Disputed. Mr. Razak does not recall his precise schedule 

on January 18. 

Plaintiffs’ Amended Response: Disputed. Mr. Razak does not recall his precise 

schedule on January 18. 

Defendants’ Reply: Plaintiffs do not support their assertion that paragraph 74 is disputed 

with citation to record evidence. Plaintiffs also admit that they do not have personal 

knowledge with regards to the facts set forth in paragraph 74. As such, Plaintiffs’ 
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unsupported argument and assertion should be disregarded and the Court should deem 

paragraph 74 as undisputed and therefore admitted. 

75. According to records produced by Plaintiffs, Plaintiff Razak provided a trip for 

Blacklane on March 22, 2017 at 2:46 p.m. Certificate of Counsel, ¶6, Exhibit 7 (excerpts from 

Plaintiffs’ document production, bates numbered RAZAK_UBER_PL0006911). The pickup 

location was the Philadelphia International Airport and the drop off location was the Philadelphia 

Marriott Downtown at 1201 Market Street, Philadelphia, PA 19107. Id.  

Plaintiffs’ Original Response: Disputed, for the same reasons described in response to 

No. 72, above. 

Plaintiffs’ Amended Response: Disputed. See ¶ 72 supra. 

Defendants’ Reply: Plaintiffs do not support their assertion that paragraph 75 is disputed 

with citation to record evidence. Mr. Razak’s testimony, cited by Plaintiffs in response to 

paragraph 72, explains that Mr. Razak and his brother have provided transportation 

services through a lead generation service called Blacklane. His testimony does not 

contradict or create a genuine dispute as to the facts asserted in paragraph 75. As such, 

Plaintiffs’ unsupported argument and assertion should be disregarded and the Court 

should deem paragraph 75 as undisputed and therefore admitted. 

76. Plaintiff Razak went online on the Uber App on March 22, 2017 at 1:38:29 p.m. 

and then went offline at 8:58:48 p.m. Holtzman-Conston Decl., ¶33. 

Plaintiffs’ Original Response: Disputed. Mr. Razak does not recall his precise schedule 

on March 22. 

Plaintiffs’ Amended Response: Disputed. Mr. Razak does not recall his precise 

schedule on March 22. 
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Defendants’ Reply: Plaintiffs do not support their assertion that paragraph 76 is disputed 

with citation to record evidence. Plaintiffs also admit that they do not have personal 

knowledge with regards to the facts set forth in paragraph 76. As such, Plaintiffs’ 

unsupported argument and assertion should be disregarded and the Court should deem 

paragraph 76 as undisputed and therefore admitted. 

77. Kevin Bryant is an independent transportation provider who receives leads from 

the UberBLACK product in Philadelphia. Holtzman-Conston Decl., ¶34.  

Plaintiffs’ Original Response: Disputed. Plaintiffs have not had an opportunity to 

depose Mr. Bryant to learn whether he was, in fact, an independent transportation 

provider who receives leads from the UberBLACK product in Philadelphia. 

Plaintiffs’ Amended Response: Disputed. Plaintiffs have not had an opportunity to 

depose Mr. Bryant to learn whether he was, in fact, a driver who receives leads from the 

UberBLACK product in Philadelphia. 

Defendants’ Reply: Mr. Bryant’s records were offered to show that Plaintiffs may 

engage in other activities while online, including providing transportation services for 

other business ventures (such as with the Lyft app, in the case of Mr. Bryant). Plaintiffs 

have already admitted these facts are undisputed. Compare Holtzman-Conston Decl., 

¶¶34, 35 (Dkt. 66-6); with Certificate of Counsel, ¶4 (Dkt. 66-11), Exhibit 2 (excerpts 

from Kevin Bryant’s Lyft login and ride history records); with Plaintiffs’ PSOF, ¶¶13, 

45, 47, 53 (Dkt. 68-1) and Sabani Dep., 12:24-13:18 (able to receive calls for personal 

Freemo Limo limousine company while online); 16:15-20 (Sabani reported personally 

providing over 100 trips through his company, and admitted that Uber placed no 

restrictions on his right to receive Freemo Limo trip requests while simultaneously online 
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on the Uber App); 19:2-6 (no restrictions while online), 22:20-23:1 (has provided rides to 

personal Freemo Limo customers while online on the Uber App). Having already 

admitted that these facts are undisputed, this objection does not create a genuine dispute 

as to any material fact. 

78. On March 26, 2015, Mr. Bryant went online on the Uber App for the 

UberBLACK product at 6:40:19 p.m., went offline at 6:54:48 p.m., went online at 7:37:09 p.m., 

accepted a trip request at 7:43:09 p.m., picked up the rider at 7:51:14 p.m., and completed the 

trip at 8:01:42 p.m. Holtzman-Conston Decl., ¶35. 

Plaintiffs’ Original Response: Disputed. Because of the multiple hearsay objections to 

this paragraph (Mr. Bryant’s conduct created a record, which allegedly was recorded by 

Lyft, which allegedly was transmitted to Lyft’s attorney, who allegedly communicated 

the information to Uber’s attorney, who declares it in this proceeding. Consequently the 

information cannot be presented in a form that would be admissible in evidence, and 

under FRCP 56(c)(2) may not be used in support of Defendants’ motion for partial 

summary judgment. Moreover, Plaintiffs have not had an opportunity to depose either 

Lyft’s counsel, its custodian of records, or Mr. Bryant. 

Plaintiffs’ Amended Response: Disputed. Because of the multiple hearsay objections to 

this paragraph (Mr. Bryant’s conduct created a record, which allegedly was recorded by 

Lyft, which allegedly was transmitted to Lyft’s attorney, who allegedly communicated 

the information to Uber’s attorney, who declares it in this proceeding. Consequently the 

information cannot be presented in a form that would be admissible in evidence, and 

under FRCP 56(c)(2) may not be used in support of Defendants’ motion for partial 
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summary judgment. Moreover, Plaintiffs have not had an opportunity to depose either 

Lyft’s counsel, its custodian of records, or Mr. Bryant. See also ¶ 72 supra. 

Defendants’ Reply: Plaintiffs’ objection mistakenly assumes that this paragraph is based 

on Lyft records. paragraph 78 is supported by Mr. Holtzman-Conston’s declaration. 

Therefore, Plaintiffs have not actually objected to the admissibility of the facts presented 

in paragraph 78, and have not asserted a proper admissibility objection to Mr. Holtzman-

Conston’s declaration statement. Plaintiffs further cite no record evidence to support their 

argument and assertion that paragraph 78 is disputed. As such, Plaintiffs’ unsupported 

argument and assertion should be disregarded and the Court should deem paragraph 78 as 

undisputed and therefore admitted. 

79. Kevin Bryant also provides transportation services using the Lyft App. Certificate 

of Counsel, ¶¶3-5, Exhibits 1 (subpoena to Lyft), 2 (Lyft letter responding to subpoena, 

including excerpts from Kevin Bryant’s login and ride history records), 3 (Declaration of 

Custodian of Records). According to records produced by Lyft, on March 26, 2015, Mr. Bryant 

logged onto the Lyft App at 6:40 p.m., finished a ride request at 6:53 p.m., and logged off at 7:44 

p.m. Id.  

Plaintiffs’ Original Response: Disputed for the reasons set forth in the preceding 

response. 

Plaintiffs’ Amended Response: Disputed. See also ¶ 78 supra. 

Defendants’ Reply: Records provided by Lyft with Kevin Bryant’s activity on the Lyft 

App fall within the business records and residual exceptions to the hearsay rule. See Fed. 

R. Evid. 803(6). Defendants properly subpoenaed Lyft for Mr. Bryant’s login and ride 

history records (See Certificate of Counsel, ¶3, Exhibit 1 - subpoena to Lyft), Lyft 
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gathered and provided Mr. Bryant’s login and ride history records to counsel for 

Defendants (Id., ¶4, Exhibit 2 – Lyft letter responding to subpoena, including excerpts 

from Kevin Bryant’s login and ride history records), and Lyft’s custodian of records 

stated under penalty of perjury that (1) she is a duly authorized custodian of records for 

Lyft, Inc., and as such has the authority to certify Lyft, Inc. records as true and accurate; 

(2) the copies of records produced by Lyft in response to the April 21, 2017 subpoena to 

Lyft, Inc. are a true copy, true original, and/or true summary of the information 

requested; and (3) the information in the records produced by Lyft in response to the 

April 21, 2017 subpoena to Lyft, Inc. were prepared by the staff of Lyft, Inc., or persons 

acting under their control, in the ordinary course of business and the performance of their 

duties, at or near the time of the act, condition, or events (Id., Exhibit 3 – Declaration of 

Custodian of Records). Therefore, the factual information in paragraph 79 is not excluded 

by the rule against hearsay and is admissible. Plaintiffs further cite no record evidence to 

support their argument and assertion that paragraph 79 is disputed. As such, the Court 

should deem paragraph 79 as undisputed and therefore admitted. 

80. On March 31, 2015, Mr. Bryant went online on the Uber App at 6:22:39 p.m., 

accepted a trip on the UberBLACK product at 6:35:14 p.m., began the trip at 6:38:15 p.m., and 

completed the trip at 6:47:44 p.m. Holtzman-Conston Decl., ¶36. 

Plaintiffs’ Original Response: Disputed for the reasons set forth in the preceding 

responses. 

Plaintiffs’ Amended Response: Disputed. See also ¶ 78 supra. 

Defendants’ Reply: Plaintiffs’ objection mistakenly assumes that this paragraph is based 

on Lyft records. Paragraph 80 is supported by Mr. Holtzman-Conston’s declaration. 
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Therefore, Plaintiffs have not actually objected to the admissibility of the facts presented 

in paragraph 80, and certainly cannot assert a proper admissibility objection to Mr. 

Holtzman-Conston’s declaration statement. Plaintiffs further cite no record evidence to 

support their argument and assertion that paragraph 80 is disputed. As such, Plaintiffs’ 

mistaken objection and unsupported argument and assertion should be disregarded and 

the Court should deem paragraph 80 as undisputed and therefore admitted. 

81. According to records produced by Lyft, on March 31, 2015, Mr. Bryant finished a 

Lyft trip at 6:39 p.m. Certificate of Counsel, ¶4,1 Exhibit 2 (excerpts from Kevin Bryant’s login 

and ride history records). 

Plaintiffs’ Original Response: Disputed for the reasons set forth in the preceding 

responses. 

Plaintiffs’ Amended Response: Disputed. See also ¶ 78 supra. 

Defendants’ Reply: Records provided by Lyft with Kevin Bryant’s activity on the Lyft 

App fall within the business records and residual exceptions to the hearsay rule. See Fed. 

R. Evid. 803(6). Defendants properly subpoenaed Lyft for Mr. Bryant’s login and ride 

history records (See Certificate of Counsel, ¶3, Exhibit 1 - subpoena to Lyft), Lyft 

gathered and provided Mr. Bryant’s login and ride history records to counsel for 

Defendants (Id., ¶4, Exhibit 2 – Lyft letter responding to subpoena, including excerpts 

from Kevin Bryant’s login and ride history records), and Lyft’s custodian of records 

stated under penalty of perjury that (1) she is a duly authorized custodian of records for 

Lyft, Inc., and as such has the authority to certify Lyft, Inc. records as true and accurate; 

(2) the copies of records produced by Lyft in response to the April 21, 2017 subpoena to 

                                                 
1 Defendants SOF inadvertently cited paragraph 2. Defendants have corrected the citation in this Reply.  
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Lyft, Inc. are a true copy, true original, and/or true summary of the information 

requested; and (3) the information in the records produced by Lyft in response to the 

April 21, 2017 subpoena to Lyft, Inc. were prepared by the staff of Lyft, Inc., or persons 

acting under their control, in the ordinary course of business and the performance of their 

duties, at or near the time of the act, condition, or events (Id., Exhibit 3 – Declaration of 

Custodian of Records). Therefore, the factual information in paragraph 81 is not excluded 

by the rule against hearsay and is admissible. Plaintiffs further cite no record evidence to 

support their argument and assertion that paragraph 81 is disputed. As such, the Court 

should deem paragraph 81 as undisputed and therefore admitted. 

 
Respectfully submitted, 

Dated: September 5, 2017 
/s/ Joshua C. Vaughn 
Paul C. Lantis, (PA #309240) 
Wendy Buckingham (PA #320259) 
LITTLER MENDELSON, P.C. 
Three Parkway 
1601 Cherry Street, Suite 1400 
Philadelphia, PA 19102-1321 
Telephone: (267) 402-3073 
Facsimile: (267) 402-3131 
PLantis@littler.com  
 
Robert W. Pritchard, (PA #76979) 
Joshua C. Vaughn, (PA #203040) 
LITTLER MENDELSON, P.C. 
625 Liberty Avenue 
26th Floor 
Pittsburgh, PA 15222 
Telephone: (412) 201-7628 
Facsimile: (412) 774-1957 
RPritchard@littler.com 
JVaughn@littler.com  

Andrew M. Spurchise (admitted pro hac vice) 
LITTLER MENDELSON, P.C. 
900 Third Avenue  
8th Floor 
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New York, NY 10022 
Telephone: (212) 583-2684 
Facsimile: (212) 832-2719 
ASpurchise@littler.com  
 
Niloy Ray (admitted pro hac vice) 
LITTLER MENDELSON, P.C. 
1300 IDS Center 
80 South 8th Street 
Minneapolis, MN 55402.2136 
Telephone: 612.630.1000 
nray@littler.com 
 
Sophia Behnia (admitted pro hac vice) 
LITTLER MENDELSON, P.C. 
333 Bush Street 
34th Floor 
San Francisco, CA 94104 
Telephone: 415.276.2561 
sbehnia@littler.com 

Attorneys for Defendants 
UBER TECHNOLOGIES, INC and  
GEGEN, LLC 
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CERTIFICATE OF SERVICE 

I, Joshua C. Vaughn, hereby certify that on this September 5, 2017, I caused the 

foregoing DEFENDANTS’ REPLY TO PLAINTIFFS’ AMENDED STATEMENT OF 

DISPUTED OR UNDISPUTED FACTS to be filed using the Eastern District of Pennsylvania’s 

ECF system, through which this document is available for viewing and downloading, causing a 

notice of electronic filing to be served upon the following counsel of record: 

John K. Weston, Esquire 
Jeremy E. Abay, Esquire 
Sacks Weston Diamond, LLC 
1845 Walnut Street, Suite 1600 
Philadelphia, PA 19103 
 
Attorneys for Plaintiffs 

 
 
 
 

/s/Joshua C. Vaughn  
 

 
 
Firmwide:149851019.2 073208.1134  
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SACKS WESTON DIAMOND, LLC 

John K. Weston (PA # 26314) 

Jeremy E. Abay (PA # 316730) 

1845 Walnut Street, Suite 1600 

Philadelphia, Pennsylvania 19103 

T: (215) 925-8200 | F: (267) 639-5422 

 

Attorneys for Movants 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 

   

     Hon. Michael M. Baylson, U.S.D.J. 

 

     Civil Action No. 16-573 

 

 

 

 

MEMORANDUM OF LAW IN SUPPORT OF LUXE LIMOUSINE 

SERVICES, INC., FREEMO LIMO, LLC, AND MILANO LIMO, INC.’S 

CONSOLIDATED MOTION TO QUASH DEFENDANTS’ SUBPOENAS 

  

 Nonparties Luxe Limousine Services, Inc., Freemo Limo, LLC, and Milano 

Limo, Inc. (“Movants”), by and through their undersigned counsel, respectfully 

move this Honorable Court for an order quashing the nonparty subpoena requests 

served on Movants by Uber Technologies, Inc. and Gegen LLC (“Defendants”), and 

in support thereof submit the following memorandum: 

ALI RAZAK, KENAN SABANI and 

KHALDOUN CHERDOUD,  

individually and on behalf of all others 

similarly situated,         

Plaintiffs, 

v. 

UBER TECHNOLOGIES, INC. and 

GEGEN LLC, 

 

Defendants. 
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I. QUESTION PRESENTED 

 

 Should Defendants’ nonparty subpoena requests be quashed as not relevant 

to the misclassification issue, not proportional to the needs of the case, and as 

creating an undue burden for the Movants? 

 Suggested Answer: Yes. 

 

II. FACTS 

 

  The facts of this case are well-documented.1 

 

III. PROCEDURAL BACKGROUND 

 

 On September 8, 2017, the Court issued a Scheduling Order instructing the 

parties to engage in expedited discovery on the core issue of whether Plaintiffs, as 

UberBLACK drivers, are misclassified by Defendants as independent contractors.  

(ECF No. 90).  On October 4, 2017, after two meet and confers, Defendants moved 

                                           
1 See Razak v. Uber Techs., Inc., No. 16-573, 2017 WL 4052417, 2017 U.S. Dist. 

LEXIS 148087 (E.D. Pa. Sep. 13, 2017) (denying Defendants’ motion for partial 

summary judgment on compensable time); see also Razak v. Uber Techs., Inc., No. 

16-573, 2016 U.S. Dist. LEXIS 95086, 2016 WL 3947086 (E.D. Pa. July 21, 2016) 

(denying Defendants’ motion to dismiss and compel arbitration and Defendants’ 

motion to stay); Razak v. Uber Techs., Inc., No. 16-573, 2016 U.S. Dist. LEXIS 

139668, 2016 WL 5874822 (E.D. Pa. Oct. 7, 2016) (granting in part and denying 

in part Defendants’ motion for judgment on the pleadings); Razak v. Uber Techs., 

Inc., No. 16-573, 2016 U.S. Dist. LEXIS 173351 (E.D. Pa. Dec. 14, 2016) 

(denying Defendants’ motion to dismiss and denying in part and granting in part 

Uber’s motion to strike). 
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this court for an order compelling the Movants to “produce the documents requested 

in the subpoenas directed to them and to designate one or more individuals to testify 

regarding the topics identified in those subpoenas.”  (Proposed Order for Defs.’ Mot. 

to Compel, ECF No. 98-2, Oct. 4, 2017).  The nonparty subpoenas, which 

Defendants seek to compel compliance with and Movants2 now seek to quash, were 

dated September 28, 2017, with return dates of October 25, 2017.  Original copies 

of the nonparty subpoenas, along with witness fees, were received by the 

undersigned on October 5, 2017.    

 The nonparty subpoenas list the following deposition topics: 

1. All periods that any of the PLAINTIFFS performed any work or 

services on behalf of or for the benefit of 

LUXE/FREEMO/MILANO. 

 

2. The nature and scope of the work or services provided by or for 

the benefit of LUXE/FREEMO/MILANO by any of the 

PLAINTIFFS. 

 

3. The compensation paid to any of the PLAINTIFFS by 

LUXE/FREEMO/MILANO. 

 

4. All communications made by or to any of the PLAINTIFFS in 

the course of their work or provision of services for 

LUXE/FREEMO/MILANO. 

 

5. The revenues for LUXE/FREEMO/MILANO during the 

RELEVANT PERIOD. 

 

                                           
2 Movants, which are not parties to this action, are business entities owned and 

operated by the named Plaintiffs. 
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6. The total number and identities of all employees or agents who 

work or perform services on behalf of or for the benefit of 

LUXE/FREEMO/MILANO. 

 

7. The marketing and advertising efforts (if any) taken by 

LUXE/FREEMO/MILANO during the RELEVANT PERIOD. 

 

(Defs.’ Mem. in Supp. of Mot. to Compel, ECF No. 98-1 at 4-5.) 

 

 The nonparty subpoenas also seek production of the following: 

1. Any and all DOCUMENTS evincing periods that any of the 

PLAINTIFFS performed any work or services on behalf of or for 

the benefit of LUXE/FREEMO/MILANO. 

 

2. Any and all DOCUMENTS explaining the nature and scope of 

the work or services provided by or for the benefit of 

LUXE/FREEMO/MILANO by any of the PLAINTIFFS. 

 

3. Any and all DOCUMENTS reflecting the compensation paid to 

any of the PLAINTIFFS by LUXE/FREEMO/MILANO. 

 

4. Any and all DOCUMENTS and communications made by or to 

any of the PLAINTIFFS in the course of their work or provision 

of services for LUXE/FREEMO/MILANO. 

 

5. Any and all DOCUMENTS showing the revenues for 

LUXE/FREEMO/MILANO during the RELEVANT PERIOD. 

 

6. DOCUMENTS reflecting the identities and total number of all 

employees or agents who work or perform services on behalf of 

or for the benefit of LUXE/FREEMO/MILANO. 

 

7. Any and all DOCUMENTS reflecting marketing and advertising 

efforts (if any) taken by LUXE/FREEMO/MILANO during the 

RELEVANT PERIOD. 

 

(Defs.’ Mem. in Supp. of Mot. to Compel, ECF No. 98-1 at 5-6.) 
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IV. LEGAL ARGUMENT 

 

A. A MOTION TO QUASH REQUIRES A THREE-TIER REVIEW OF THE 

 SUBPOENA. 

  

 A nonparty may bypass objecting to a subpoena and instead seek to have it 

quashed by a filing a motion with the issuing court.  In re Domestic Drywall Antitrust 

Litig., 300 F.R.D. 234, 238-39 (E.D. Pa. 2014).3  Under a motion to quash, a non-

party subpoena is scrutinized under Rule 26 and Rule 45.  Hahn v. Hunt, No. 15-

2867, 2016 U.S. Dist. LEXIS 52885, at *3 (E.D. La. Apr. 20, 2016)(explaining that, 

as a discovery device, a nonparty subpoena is subject to the parameters of Rule 26 

in addition to Rule 45).  This Court has employed a “serve-and-volley” approach, 

leading to the three-tier review discussed below.  In re Domestic Drywall Antitrust 

Litig., 300 F.R.D. at 239. 

 

1. First, the subpoenaing party must demonstrate relevancy. 

 

   The “subpoenaing party must first show that its requests are relevant to its 

claims or defenses, within the meaning of Rule 26(b)(1).”  Id. at 239.  Under 

amended Rule 26, requests are no longer “relevant simply because there is a 

                                           
3 A motion to quash is timely where, as here, it is filed within the specified 

compliance period.  City of St. Petersburg v. Total Containment, Inc., Nos. 07-191, 

06-20953, 2008 WL 1995298, 2008 U.S. Dist. LEXIS 36735, at *5 (E.D. Pa. May 

1, 2008).  The return date listed on Defendants’ nonparty subpoenas is October 25, 

2015, and Plaintiffs’ opposition to Defendants’ Motion to Compel is due October 

11, 2017.  (Scheduling Order, ECF No. 90, Sept. 8, 2017.)  
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possibility that the information may be relevant to the general subject matter of the 

action.”  Cole's Wexford Hotel, Inc. v. Highmark Inc., 209 F. Supp. 3d 810, 812 

(W.D. Pa. 2016).  It is no longer sufficient, moreover, that the requests appear 

“reasonably calculated to lead to the discovery of admissible evidence.”  Id. 

(comparing Rule 26 before and after the 2015 amendments).   

 

2. Second, the subpoenaing party must establish proportionality. 

 

 Even if the subpoenaing party meets its initial burden of demonstrating 

relevancy, the subpoenaing party must also establish that its requests are 

“proportional to the needs of the case.”  Rule 26(b)(1).  Indeed, “[e]ven where 

relevance [is] established, proportionality concerns” may preclude discovery.  

Creighton v. City of N.Y., No. 12-7454, 2016 WL 1178648, 2016 U.S. Dist. LEXIS 

38716, at *3 (S.D.N.Y. Mar. 17, 2016).  Courts have considered the following in 

analyzing proportionality under amended Rule 26: 

 Whether the requests are directed at a nonparty.  Santoyo v. 

Howmedica Osteonics Corp., No. 15-5264, 2016 WL 1587405, 2016 U.S. Dist. 

LEXIS 60012, at *8 (W.D. Wash. May 5, 2016) (“[N]on-parties have greater 

protections from discovery” and “burdens on non-parties” should be weighed more 

heavily). 
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 The amount of discovery already completed.  In re Domestic 

Drywall Antitrust Litig., MDL No. 13-2437, 2016 WL 4414640, 2016 U.S. Dist. 

LEXIS 109695, at *6 (E.D. Pa. Aug. 18, 2016) (noting that the “discovery fence” 

may be limited after extensive discovery). 

 Whether the requests are speculative or targeted.  Gonzalez v. 

Allied Concrete Indus., No. 14-4771, 2016 U.S. Dist. LEXIS 112706 (E.D.N.Y. 

Aug. 23, 2016) (precluding discovery of ATM receipts and cell phone records as 

potential evidence showing plaintiffs’ whereabouts in FLSA case because requests 

were too speculative).   

 Whether the subpoena requests target specific facts or 

documents, or whether the requests cast a wide net in hopes of capturing relevant 

facts or documents.  In re Asbestos Prods. Liab. Litig., 256 F.R.D. 151 (E.D. Pa. 

2009) (criticizing “any and all” language as violating the particularity standard of 

Rule 34(b)).  

 The time and resources needed to comply with the requests. 

Marsden v. Nationwide Biweekly Admin., Inc., No. 14-399, 2016 WL 471364, 2016 

U.S. Dist. LEXIS 15001, *6 (S.D. Ohio Feb. 8, 2016) (expenditure of personal 

resources to comply with discovery requests outweigh the benefits of production). 

 Whether the requested information is of low-probative value.  

Van v. Language Line Servs., No. 14- 3791, 2016 U.S. Dist. LEXIS 26440, at *12 
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(N.D. Cal. Mar. 2, 2016) (low-probative information, while relevant, does not 

warrant the burden of production). 

 

3. Third, the Court must consider whether the subpoena should be 
 quashed under Rule 45. 

 

 If the subpoenaing party can meet its initial burdens of establishing relevancy 

and proportionality under Rule 26, then the court reviews the subpoena under Rule 

45.   In re Domestic Drywall Antitrust Litig., 300 F.R.D. at 239.  Rule 45(d)(3) sets 

forth numerous grounds for quashing a subpoena, including inter alia: (i) the 

subpoena requires disclosure of privileged or protected information; (ii) the 

subpoena subjects the receiving party to undue burden; or, (iii) the subpoena requires 

the disclosure of confidential information.  

 

B. DEFENDANTS’ SUBPOENAS FAIL AT EACH TIER OF THE REVIEW. 

 

1. Defendants fail to establish that their requests are relevant. 
 

 Defendants argue that their subpoena requests are relevant to the second, third, 

fourth, and fifth factors of the economic reality test.  (Defs.’ Memo. re Mot. to 

Compel, ECF No. 98-1 at 9-11, Oct. 4, 2017.)  Defendants, however, do not offer 

any authority for the proposition that Plaintiffs’ business pursuits outside of Uber, 

and while offline from the Uber App, are relevant to whether Plaintiffs are employed 
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by Defendants when rendering UberBLACK services.  The relevancy arguments 

Defendants do make are addressed below. 

 

a. The subpoena requests are not relevant to the Plaintiffs’ 

 opportunity for profit or loss as UberBLACK drivers. 

 

Under the economic reality test’s second factor, courts consider “the alleged 

employee’s opportunity for profit or loss depending upon his managerial skill.”  

Martin v. Selker Bros., Inc., 949 F.2d 1286, 1294 (3d Cir. 1991).  This consideration 

does not concern profits or losses incurred outside of the disputed employment 

relationship.  Here, Plaintiffs’ business pursuits outside of Uber are not relevant to 

their opportunity for profit or loss while driving for Uber.  Indeed, in the cases cited 

by Defendants, the courts considered only the work performed by the alleged 

employee on behalf of the alleged employer.  (Defs.’ Mem. re Mot. to Compel., ECF 

No. 98-1 at 9-10.)   

In Martin, the Third Circuit applied the economic reality test in a Department 

of Labor action, ruling that individuals who operated gas stations were employees 

of the company that owned the gas stations.  Id. at 1290.  Looking at the test’s second 

factor, the Third Circuit reasoned that the alleged employees’ profits depended on 

the gas stations’ location, and not on the alleged employees’ managerial skill.  Id. at 

1294.  That analysis was limited to the gas station business, and did not extend to 
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the alleged employee’s opportunity for profit or loss outside of their operation of the 

gas station.  Id. 

In Freund, the Eleventh Circuit’s review was limited to the plaintiff’s 

opportunity for profit or loss on jobs sent to him by the defendant, and did not extend 

to jobs obtained outside of the parties’ business relationship.  Freund v. Hi-Tech 

Satellite, Inc., 185 F. App'x 782, 783 (11th Cir. 2006).  Similarly, in Hodgson, the 

district court looked at the plaintiff’s opportunity to derive more profit from his 

business relationship with the defendant.  Hodgson v. E. Falls Sand & Gravel Co., 

No. 69-407, 1972 WL 952, 1972 U.S. Dist. LEXIS 12158 (M.D. Pa. Aug. 30, 1972) 

(noting that the plaintiff could haul more of the defendant’s products, and thus earn 

more, if he hired additional help). 

This Court has likewise limited its consideration to the opportunity for profit 

or loss relating only to the parties’ disputed business relationship.  In Verma, an 

analogous FLSA action, the Court’s “opportunity for profit or loss” review 

concerned only the work performed by the plaintiff, an exotic dancer, at the 

defendants’ adult nightclub.  Verma v. 3001 Castor, Inc., No. 13-3034, 2014 WL 

2957453, 2014 U.S. Dist. LEXIS 88459, at *26 (E.D. Pa. June 30, 2014).  This Court 

reasoned that the dancer’s earnings from performing at the club were primarily 

dependent on the defendant’s ability to attract business at the club.  Id.  This Court 
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did not consider the dancer’s business pursuits outside of her relationship with the 

defendants in analyzing her “opportunity for profit or loss.” 

The relevant inquiry here is whether Plaintiffs’ managerial skills affect their 

opportunity for profit or loss as UberbLACK drivers.  Defendants, through their all-

encompassing subpoena requests, instead seek information regarding the 

opportunity for profit or loss in Plaintiffs’ business pursuits outside of Uber.  That 

information is not relevant to Plaintiffs’ employment status as UberBLACK drivers. 

As to the relevant inquiry, it has already been established that Plaintiffs’ 

managerial skills are irrelevant to how much they earn while driving for Uber.  Uber, 

moreover, has all of the relevant control.  Uber decides what to charge.  Uber decides 

how to market its services.  Uber assigns the fare requests.  Uber decides when to 

pay drivers and when to make deductions.  Uber decides what information a driver 

receives, even when that information is needed to determine whether a trip will be 

profitable.  In sum, an UberBLACK driver’s individual managerial skills will not 

earn him more money. 

 

b. The subpoena requests are not relevant to whether 

 Plaintiffs invested in their work as UberBLACK drivers.  

 

The third factor considers the extent of a plaintiffs’ investment in equipment, 

materials, or hiring employees.  Donovan v. Dialamerica Mktg., Inc., 757 F.2d 1376, 

1381 (3d Cir. 1985).  Defendants are similarly confused about the scope of this 

Case 2:16-cv-00573-MMB   Document 100-1   Filed 10/10/17   Page 11 of 17

SA0967

Case: 18-1944     Document: 003113042012     Page: 143      Date Filed: 09/24/2018



12 

 

factor.  It does not extend to Plaintiffs’ investments in business pursuits outside of 

their relationship with Uber.  In fact, in the one case cited by Uber, the Third Circuit 

framed the factor as “the extent of any financial investment in conjunction with 

their work for [the defendant].”  Id. at 1381. (Defs.’ Mem. re Mot. to Compel, 

ECF No. 98-1 at 10.)    

 Defendants’ subpoenas request information relating to Plaintiffs’ investments 

in their personal businesses, not their UberBLACK business, which is outside the 

scope of the third factor.  Through item six, Defendants seek information regarding 

employees or agents hired by the Movants to perform services outside of Uber.4  

(Defs.’ Mem. in Supp. of Mot. to Compel, ECF No. 98-1 at 5-6.) (the deposition 

topics and document requests are the same).  Item seven requests information on 

marketing and advertising performed by the Movants for services rendered outside 

of Uber.  Neither of Defendants’ requests is relevant because neither concern 

investments made “in conjunction with their work for [Uber].”  Donovan, 757 F.2d 

at 1381.5 

                                           
4 The Uber App does not allow the Plaintiffs to assign fares to employees or agents, 

nor is there any evidence that this occurs.  (Holtzman-Conston Dep., ECF No. 76-2 

at 117:13-19.) 

 
5 To the extent that Uber’s nonparty subpoenas can be construed as seeking 

information regarding investments in Plaintiffs as UberBLACK drivers, despite their 

Motion to Compel arguing otherwise, such information would be equally irrelevant 

because there is no investment capable of generating higher returns on UberBLACK 
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c. The subpoena requests are not relevant to whether being an 

 UberBLACK driver requires a special skill. 

 

 The fourth factor considers “whether the service rendered requires a special 

skill.”  Martin, 949 F.2d at 1293.  As with the other factors, the scope of this 

consideration is limited to the services performed by the alleged employee on behalf 

of the alleged employer.  See, e.g., Flores v. Velocity Express, LLC, No. 12-5790, 

2017 U.S. Dist. LEXIS 62124, at *50 (N.D. Cal. Apr. 24, 2017) (analyzing whether 

the plaintiffs needed special skills to be a driver for defendant).  Accordingly, the 

pertinent question here is whether being an UberBLACK driver requires a special 

skill.  Razak v. Uber Techs., Inc., No. 16-573, 2016 WL 5874822, 2016 U.S. Dist. 

LEXIS 139668, at *12 (E.D. Pa. Oct. 7, 2016) (Mem. re Defs.’ Mot. for J. on the 

Pleadings., ECF No. 45 at 8.)   

 The subpoena requests do not regard the special skills required of an 

UberBLACK driver, if any.  Defendants, moreover, concede that their requests seek 

“details about [Plaintiffs’] involvement in the overall business affairs of their 

companies…”  (Defs.’ Mot. to Compel., ECF No. 98-1, emphasis added.)  Such 

details, however, are not relevant to whether driving for UberBLACK requires a 

special skill.  Indeed, in Uber’s Gig Economy, where virtually anyone can be a 

                                           

fares.  See Verma, 2014 U.S. Dist. LEXIS 88459, at *26 (holding that an investment 

is irrelevant if it cannot be leveraged to create increasing returns). 
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driver, the focus must be on the special skills needed to perform the job, and not on 

the special skills possessed by any one driver.   

 

d. The subpoena requests are not relevant to the permanence 

 of Plaintiffs’ relationship with Uber. 

 

 In a recent opinion, this Court held that continuity, and not exclusivity, is 

relevant when considering the degree of permanence.  Leffler v. Creative Health 

Servs., No. 16-1443, 2017 U.S. Dist. LEXIS 161719, at *17 (E.D. Pa. Sep. 29, 2017).   

According to data produced by Uber:  

 Ali Razak completed  Uber trips on 745 out of 996 days; 

 Kenan Sabani completed Uber trips on 859 out of 1,138 days; and,  

 Khaldoun Cherdoud completed Uber trips on 1,000 out of 1,194 days. 

 

Whether Plaintiffs were involved in personal business pursuits outside of their 

relationship with Uber is not relevant to the fact that each worked at least 74% of the 

days for which data was produced. 

 

2. The subpoena requests are not proportional to the needs of the 
 case under Rule 26 and would create an undue burden under 
 Rule 45.  

 

 Even if Defendants’ subpoena requests were relevant, per the following 

considerations, the requests are not proportional to the needs of this case and create 

an undue burden for the Movants:   
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 Defendants’ requests are directed to nonparties, thus requiring greater 

scrutiny under Rule 26(b)(1).  Santoyo, 2016 U.S. Dist. LEXIS 60012, at *8. 

   According to Plaintiffs’ discovery support vendor, it would cost 

between $22,437 and $64,437 to comply with Uber’s subpoena requests, not 

including attorney’s fees.  (Att’y Certification, filed herewith, ¶ 9.) 

 Milano and Freemo are sole proprietorships.  Luxe is owned by 

Plaintiff Razak and his brother.  (Defs.’ Mem. in Supp. of Mot. to Compel, ECF 

No. 98-1 at 1.)  These companies are not large businesses with HR and IT 

departments.   

 Plaintiffs were already subject to videotaped depositions during which 

they were questioned extensively on their personal businesses.  (See, e.g., Defs.’ 

Statement of Facts, ECF No. 66-3 at ¶¶ 11, 13, 45, 47, 52.)  The associated cost of 

these depositions was $2,046.00.  (Att’y Certification, filed herewith, ¶ 5.) 

 Plaintiffs have already produced 6,889 documents, including bank 

account records and cell phone records, many of which related to the Movants, at a 

cost of $12,101.25, not including attorney’s fees.  (Att’y Certification, filed 

herewith, ¶ 7.) 

 Plaintiffs have already produced personal tax returns which show the 

amount of income derived from their personal businesses and from driving with 

Uber. 
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 Defendants’ subpoena requests are speculative, not targeted.  For 

example, Uber seeks “[a]ny and all DOCUMENTS and communications made by 

or to any of the PLAINTIFFS in the course of their work or provision of services 

for LUXE/FREEMO/MILANO.”   The foregoing request, like the other requests, 

is virtually limitless. 

 Defendants’ subpoena requests purport to encompass confidential 

information, including the personal information of employees, agents, and 

customers of the Movants. 

  Even if Defendants’ all-encompassing requests yield material 

information, such information would be of low-probative value because the facts 

relevant to the misclassification issue have been discovered and established as 

follows: (1) this Court opined on the degree of Uber’s control while drivers are 

online6; (2) Uber sets prices and assigns fares, so, short of working more hours, a 

driver does not control his opportunity for profit or loss; (3) the parties know what 

investments are needed to be an UberBLACK driver; (4) the parties know, down to 

the second, how much and how often the Plaintiffs worked as UberBLACK 

drivers; and (5) it remains undisputed that “Defendants’ business is to ‘provide on-

                                           
6 Razak, 2017 U.S. Dist. LEXIS 148087 (Mem. re. Mot. for Partial Summ. J., ECF 

No. 93.).  
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demand car services to the general public,’ and that Plaintiffs are ‘drivers that 

perform on-demand transportation services for defendants.”7      

  Given the foregoing, Defendants’ subpoena requests should be precluded 

under Rule 26 as not proportional to the needs of the case, or quashed under Rule 

45 as creating an undue burden. 

 

V. CONCLUSION 

 

 For the foregoing reasons, Movants Luxe Limousine Services, Inc., Freemo 

Limo, LLC, and Milano Limo, Inc. respectfully request that this Honorable Court 

enter an order quashing the nonparty subpoenas issued by Defendants. 

 

    SACKS WESTON DIAMOND, LLC  

     

    s/ Jeremy E. Abay    

    JEREMY E. ABAY 

    JOHN K. WESTON 

     

    Attorneys for Movants 

 

Dated:  October 10, 2017 

  

                                           
7 Razak, 2016 U.S. Dist. LEXIS 139668, at *12. (Mem. re. Mot. for J. on 

Pleadings, ECF No. 45 at 8-9.) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

ALI RAZAK, KENAN SABANI and, 
KHALDOUN CHERDOUD, individually 
and on behalf of all others similarly situated, 

Plaintiffs, 

v. 

UBER TECHNOLOGIES, INC. and 
GEGEN LLC, 

Defendants. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

Case No. 16-0573 
 
Judge Michael M. Baylson 

 
 

DEFENDANTS’ STATEMENT OF UNDISPUTED MATERIAL FACTS  
IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 

 
Defendants Uber Technologies, Inc. and Gegen LLC, by and through their undersigned 

attorneys, file this Statement of Undisputed Material Facts in Support of their Motion for 

Summary Judgment:  

I. PLAINTIFFS OWN AND OPERATE TRANSPORTATION COMPANIES. 

1. Luxe Limousine Services, Inc. (“Luxe”), Freemo Limo, LLC (“Freemo”), and 

Milano Limo, Inc. (“Milano”) “are business entities owned and operated by the named 

Plaintiffs.” Memorandum of Law in Support of Luxe Limousine Services, Inc., Freemo Limo, 

LLC, and Milano Limo, Inc.’s Consolidated Motion to Quash Defendants’ Subpoenas (“Motion 

to Quash”) (ECF No. 100-1) at 3 n.2; see also Exhibit 29, Transcript of Hearing (Oct. 18, 2017) 

at 4:20-23 (confirming that Luxe, Freemo and Milano are “owned by these Plaintiffs”). 

2. These “business pursuits” (which Plaintiffs refer to as “their personal businesses”) 

are “outside of Uber.” Motion to Quash (ECF No. 100-1) at 9 & 15.  

3. Transportation providers who use the Uber App to generate trip requests (like 

Plaintiffs) “are free to operate their own businesses outside of UberBLACK.” ECF No. 80 
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(Plaintiffs’ Amended Statement of Disputed and Undisputed Facts (referred to herein as “ECF 

No. 80 (Plaintiffs’ Admitted Facts)”)), at ¶ 13. 

4. Luxe was incorporated in 2012. Exhibit 1 (Deposition of Umer Razak as 

Corporate Representative of Luxe Limousine Services, Inc. (referred to herein as “Luxe 30(b)(6) 

Depo.”)) at 42:6-11; 227:5-14; 230:9-11, 231:6-11; Exhibit 9 (Luxe Limousine Pennsylvania 

Articles of Incorporation). 

5. “Luxe is owned by Plaintiff Razak and his brother.” Motion to Quash (ECF No. 

100-1) at 15; see also Transcript of Hearing (Oct. 18, 2017) at 6:5-9 (“Luxe Limo is owned by 

Mr. Razak and his brother.”).   

6. Luxe is in the transportation business. Luxe 30(b)(6) Dep., 248:1-5. 

7. Luxe has its own certificate from the Pennsylvania Public Utility Commission 

(PUC) to provide black car transportation services in the counties of Bucks, Chester, Delaware 

and Montgomery. Luxe 30(b)(6) Dep., 51:20 – 52:4, 335:18 – 336:24, 337:16-19; Exhibit 10 

(Luxe’s PUC Certificate).   

8. Luxe’s PUC certificate contemplates that Luxe will provide hourly-rate services, 

as well as fixed-fee black car services for special events such as weddings and proms. Luxe 

30(b)(6) Dep., 339:17-24; Exhibit 10 (Luxe’s PUC Certificate), at RAZAK_UBER_PL0007501. 

9. Plaintiff Razak signed up to use the Uber App to connect with riders using the 

UberBLACK product on July 8, 2014 (two years after Luxe was incorporated). ECF No. 80 

(Plaintiffs’ Admitted Facts), at ¶ 10.  

10. Plaintiff Sabani began performing transportation services in Philadelphia at the 

end of 2013. Exhibit 2 (Deposition of Kenan Sabani taken January 4, 2018 (referred to herein as 

“Sabani II Dep.”)), at 65:7-10. 
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11. Plaintiff Sabani began performing transportation services with another limousine 

company—Barry Limo, LLC—in Philadelphia at the end of 2013.  Sabani II Dep., 67:19-68:3. 

At that time, Mr. Sabani received dispatches for private trips (including some identified by Barry 

and some identified by King Limousine) and also provided transportation services to riders 

identified using the UberBLACK product. Exhibit 3 (Deposition of Kenan Sabani taken May 8, 

2017 (referred to herein as “Sabani I Dep.”)), at 93:9-22; Sabani II Dep., 198:10-24 & 201:6-18 

(provided private trips identified by Barry, outside the Uber App), 200:3-12 (provided private 

trips for King Limousine, outside the Uber App). 

12. In August 2015, Plaintiff Sabani formed his own limousine company, Freemo 

Limo, LLC.  Sabani II Dep., 9:9-22.  

13. Freemo offers its transportation services to the public.  Sabani II Dep., 90:19 – 

94:24. 

14. In addition to owning and operating Freemo, Plaintiff Sabani signed up to use the 

Uber App to connect with riders using the UberBLACK product on November 26, 2013. ECF 

No. 80 (Plaintiffs’ Admitted Facts), at ¶ 9. 

15. Plaintiff Sabani is the sole owner of Freemo.  Sabani II Dep., 9:9-22. 

16. Milano is a “sole proprietorship” that is “owned by Mr. Cherdoud.” Motion to 

Quash (ECF No. 100-1) at 15; Transcript of Hearing (Oct. 18, 2017) at 6:5-9; Exhibit 7, 

Deposition of Khaldoun Cherdoud taken January 4, 2018 (referred to herein as “Cherdoud II 

Dep.”), 30:12-15 (authenticating Articles of Incorporation for Milano Limo, Inc.); Exhibit 28 

(Articles of Incorporation for Milano Limo, Inc.). 

17. Milano provides transportation services.  Cherdoud II Dep., 10:8-18. 
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18. In addition to owning and operating Milano, Plaintiff Cherdoud signed up to use 

the Uber App to connect with riders using the UberBLACK product on December 26, 2013. 

Exhibit 8 (Declaration of Jordan Holtzman-Conston (“Holtzman-Conston Decl.”)), ¶3. 

II. PLAINTIFFS’ AGREEMENTS WITH DEFENDANTS 

19. Independent transportation companies who desire to use the Uber App to obtain 

requests to provide limousine services on the UberBLACK product must first enter into a 

Software License and Online Services Agreement (or similar agreement such as a Technology 

Services Agreement, collectively referred to as the “Services Agreement”) with Uber that sets 

forth the relationship between Defendants and companies that want to gain access to the Uber 

App, as well as terms for receiving leads from Uber’s technology.  Exhibit 8 (Holtzman-Conston 

Decl.), ¶4; Exhibit 11 (December 11, 2015 Technology Services Agreement). 

20. These agreements are between “an independent company in the business of 

providing transportation services (“Customer or “You”)” and Uber.  Exhibit 11 (December 11, 

2015 Technology Services Agreement).   

21. For purposes of the Services Agreement, companies like Luxe, Freemo, and 

Milano, are Uber’s “Customer[s]” who contract for the opportunity to use Uber’s technology. 

Exhibit 8 (Holtzman-Conston Decl.), ¶5. 

22. In relevant part, the Services Agreement provides: 

Customer [defined by the agreement as “an independent company in the business 
of providing transportation services”] acknowledges and agrees that Uber is a 
technology services provider that does not provide transportation services, 
function as a transportation carrier, nor operate as a broker for the transportation 
of passengers. 

. . .  

“Driver” means a principal, employee or contractor of Customer: (a) who meets 
the then current Uber requirements to be an active driver using the Uber Services; 
(b) whom Uber authorizes to access the Uber Services to provide Transportation 
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Services on behalf of Customer; and (c) who has entered into the Driver 
Addendum. 

“Driver Addendum” means the terms and conditions that Customer ls required to 
enter into with a Driver prior to such Driver providing Transportation Services on 
behalf of Customer (as may be updated by Uber from time to time). 

. . .  

“Transportation Services” means the provision of passenger transportation 
services to Users via the Uber Services in the Territory by customer and its 
Drivers using the Vehicles.  

. . .  

As between Uber and Customer, Customer acknowledges and agrees that: (a) 
Customer and its Drivers are solely responsible for determining the most 
effective, efficient and safe manner to perform each instance of Transportation 
Services; and (b) except for the Uber Services or any Uber Devices (if 
applicable), Customer shall provide all necessary equipment, tools and other 
materials, at Customer’s own expense, necessary to perform Transportation 
Services. 

. . .  

Customer’s Relationship with Users. Customer acknowledges and agrees that 
Customer’s provision of Transportation Services to Users creates a direct business 
relationship between Customer and the User. 

. . .  

Customer’s Relationship with Uber. Customer acknowledges and agrees that 
Uber’s provision to Customer of the Driver App and the Uber Services creates a 
direct business relationship between Uber and Customer. Uber does not, and shall 
not be deemed to, direct or control Customer or its Drivers generally or in their 
performance under this Agreement specifically, including in connection with the 
operation of Customer’s business, the provision of Transportation Services, the 
acts or omissions of Drivers, or the operation and maintenance of any Vehicles. 
Customer and its Drivers retain the sole right to determine when, where, and for 
how long each of them will utilize the Driver App or the Uber Services. Customer 
and its Drivers retain the option, via the Driver App, to attempt to accept or to 
decline or ignore a User’s request for Transportation Services via the Uber 
Services, or to cancel an accepted request for Transportation Services via the 
Driver App, subject to Uber’s then-current cancellation policies. With the 
exception of any signage required by local law or permit/license requirements, 
Uber shall have no right to require Customer or any Driver to: (a) display Uber’s 
or any of its Affiliates’ names, logos or colors on any Vehicle(s); or (b) wear a 
uniform or any other clothing displaying Uber’s or any of its Affiliates’ names, 
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logos or colors. . . .  

Customer’s Relationship with Drivers. Customer shall have the sole 
responsibility for any obligations or liabilities to Drivers that arise from its 
relationship with its Drivers (including provision of Transportation Services). 
Customer acknowledges and agrees that it exercises sole control over the Drivers 
and will comply with all applicable laws (including tax, social security and 
employment laws) governing or otherwise applicable to its relationship with its 
Drivers. 

. . .  

Customer shall require each Driver to enter into a Driver Addendum (as may be 
updated from time to time) and shall provide a copy of each executed Driver 
Addendum to Uber. 

. . .  

Fare Calculation and Customer Payment. Customer is entitled to charge a fare 
for each instance of completed Transportation Services provided to a User that are 
obtained via the Uber Services (“Fare”), where such Fare is calculated based upon 
a base fare amount plus distance (as determined by Uber using location-based 
services enabled through the Device) and/or time amounts, as detailed at 
www.uber.com/cities for the applicable Territory (“ Fare Calculation”). 

. . . 

Customer is also entitled to charge User for any Tolls, taxes or fees incurred 
during the provision of Transportation Services, and, if applicable. Customer: (i) 
appoints Uber as Customer’s limited payment collection agent solely for the 
purpose of accepting the Fare, applicable Tolls and, depending on the region 
and/or if requested by Customer, applicable taxes and fees from the User on 
behalf of the Customer via the payment processing functionality facilitated by the 
Uber Services; and (ii) agrees that payment made by User to Uber (or to an 
Affiliate of Uber acting as an agent of Uber) shall be considered the same as 
payment made directly by User to Customer. In addition, the parties acknowledge 
and agree that as between Customer and Uber, the Fare is a recommended 
amount, and the primary purpose of the pre-arranged Fare is to act as the default 
amount in the event Customer does not negotiate a different amount. Customer 
shall always have the right to: (i) charge a fare that is less than the pre-arranged 
Fare; or (ii) negotiate, at Customer’s request, a Fare that is lower than the pre-
arranged Fare (each of (i) and (ii) herein, a “Negotiated Fore”). 

. . .  

Service Fee. In consideration of Uber’s provision of the Driver App and the Uber 
Services for the use and benefit of Customer and its Drivers hereunder, Customer 
agrees to pay Uber a service fee on a per Transportation Services transaction basis 
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calculated as a percentage of the Fare determined by the Fare Calculation 
(regardless of any Negotiated Fare), as provided to Customer and/or a Driver via 
email or otherwise made available electronically by Uber from time to time for 
the applicable Territory (“Service Fee”).  

. . .  

Customer agrees to maintain during the term of this Agreement on all Vehicles 
operated by Customer or its Drivers commercial automobile liability insurance 
that provides protection against bodily injury and property damage to third parties 
at levels of coverage that satisfy all applicable laws in the Territory. 

. . .  

Customer agrees to maintain during the term of this Agreement commercial 
general liability insurance that provides protection against personal injury, 
advertising injury and property damage to third parties at levels of coverage 
required by all applicable laws in the Territory. 

Customer agrees to maintain during the term of this Agreement workers’ 
compensation insurance for itself and any of its subcontractors as required 
by all applicable laws in the Territory. 

. . .  

As between Customer and Uber, Customer is and shall be solely responsible for 
its Drivers’ provision of Transportation Services. 

. . .  

Except as otherwise expressly provided herein with respect to Uber acting as 
the limited payment collection agent solely for the purpose of collecting 
payment from Users on behalf of Customer, the relationship between the 
parties under this Agreement is solely that of independent contracting 
parties. The parties expressly agree that: (a) this Agreement is not an 
employment agreement, nor does it create an employment relationship, 
between Uber and Customer or Uber and any Driver; and (b) no joint 
venture, partnership, or agency relationship exists between Uber and 
Customer or Uber and any Driver. 

Exhibit 11 (December 11, 2015 Technology Services Agreement) (emphasis in original); Exhibit 

4, Deposition of Ali Razak taken May 8, 2018 (referred to herein as “Razak I Dep.”), at 13:2-21 

(authenticating December 11, 2015 Technology Services Agreement). 
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23. Once a transportation company has entered into an agreement with Uber, drivers 

engaged by that transportation company may also use the Uber App once they agree to the terms 

of a Driver Addendum to the Services Agreement.  Exhibit 8 (Holtzman-Conston Decl.), ¶6. 

24. The Driver Addendum, in relevant part, provides: 

This Driver Addendum to Technology Services Agreement (“Addendum”) 
constitutes a legal agreement between an independent company in the business of 
providing transportation services (“Transportation Company”) and an 
independent, for-hire transportation provider (“Driver” or “You”).  
 
Driver maintains a contractual or employment arrangement with Transportation 
Company to perform passenger carriage services for the Transportation Company. 
. . .  
 
In addition to the transportation services it regularly performs pursuant to his or 
her contractual arrangement with Transportation Company, Driver is interested in 
receiving lead generation and related services through the Uber Services. 
 
. . .  
 
“Transportation Services” means the provision of passenger transportation 
services to Users via the Uber Services in the Territory by Transportation 
Company and its Drivers using the Vehicles.  

. . .  

“Uber Services” mean Uber’s on-demand lead generation and related services that 
enable transportation providers to seek, receive and fulfill on-demand requests for 
transportation services by Users seeking transportation services; such Uber 
Services include Uber’s software, websites, payment services, and related support 
services systems, as may be updated or modified by Uber at its discretion from 
time to time. 

“User” means an end user authorized by Uber to use Uber’s mobile application 
for the purpose of obtaining Transportation Services. 

. . .  

Driver’s Relationship With Uber.  Uber does not, and shall not be deemed to, 
direct or control Driver generally or in Driver’s performance of Transportation 
Services or maintenance of any Vehicles.  Driver acknowledges that Uber does 
not control, or purport to control: (a) when, where, or for how long Driver will 
utilize the Driver App or the Uber Services; or (b) Driver’s decision, via the 
Driver App, to attempt to accept or to decline or ignore a User’s request for 
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Transportation Services, or to cancel an accepted request for Transportation 
Services, via the Driver App, subject to Uber’s then-current cancellation policies.  

Exhibit 8 (Holtzman-Conston Decl.), ¶7; Exhibit 5, Deposition of Ali Razak taken January 3, 

2018 (referred to herein as “Razak II Dep.”), at 46:11 – 47:22 (authenticating December 11, 

2015 Driver Addendum), Exhibit 12 (December 11, 2015 Driver Addendum); Razak I Dep., 

37:12-24 (acknowledging that a transportation company “has complete discretion to operate its 

independent business and direct its drivers at its own discretion.”). 

III. WHAT UBER IS AND WHAT IT IS NOT 

25. Uber is a technology company that invented, develops, markets, licenses, and 

seeks to constantly improve a revolutionary technology that allows people who need things to 

almost instantaneously connect with a business that can provide it. Exhibit 8 (Holtzman-Conston 

Decl.), ¶9; Exhibit 6, Deposition of Jordan Holtzman-Conston (referred to herein as “Holtzman-

Conston Dep.”), 11:19-12:2, 12:8-10. 

26. The Services Agreement defines “Uber Services” as: 

Uber’s on-demand lead generation and related services that enable transportation 
providers to seek, receive and fulfill on-demand requests for transportation 
services by Users seeking transportation services; such Uber Services include 
access to the Driver App and Uber’s software, websites, payment services as 
described in Section 4 below, and related support services systems, as may be 
updated or modified by Uber at its discretion from time to time. 

Exhibit 8 (Holtzman-Conston Decl.), ¶8; Exhibit 11 (December 11, 2015 Technology Services 

Agreement). 

27. The Services Agreement states that: 

Uber does not, and shall not be deemed to, direct or control Customer or its 
Drivers generally or in their performance under this Agreement specifically, 
including in connection with the operation of Customer’s business, the 
provision of Transportation Services, the acts or omissions of Drivers, or the 
operation and maintenance of any Vehicles. Customer and its Drivers retain the 
sole right to determine when, where, and for how long each of them will utilize 
the Driver App or the Uber Services. Customer and its Drivers retain the option, 

SA0982

Case: 18-1944     Document: 003113042012     Page: 158      Date Filed: 09/24/2018



10 
 

via the Driver App, to attempt to accept or to decline or ignore a User’s request 
for Transportation Services via the Uber Services, or to cancel an accepted 
request for Transportation Services via the Driver App, subject to Uber’s then-
current cancellation policies. . . . Customer acknowledges and agrees that it has 
complete discretion to operate its independent business and direct its Drivers at 
its own discretion, including the ability to provide services at any time to any 
third party separate and apart from Transportation Services. For the sake of 
clarity, Customer understands that Customer retains the complete right to 
provide transportation services to its existing customers and to use other 
software application services in addition to the Uber Services. 

Exhibit 8 (Holtzman-Conston Decl.), ¶10; Exhibit 11 (December 11, 2015 Technology Services 

Agreement). 

28. Uber’s most popular technology—commonly referred to as the Uber App— 

enables riders and drivers to make a match with each other based on their location, the rider’s 

transportation budget and needs, and the drivers’ preferences. Exhibit 8 (Holtzman-Conston 

Decl.), ¶11.  

29. The Uber App offers riders an opportunity to request a trip from a number of 

different transportation options, including, but not limited to, UberBLACK, UberSUV, uberXL, 

and uberX. Id., ¶12. 

30. These options vary in cost, vehicle size, and vehicle options. Id. 

31. UberBLACK is just one of Uber’s technology products accessible through the 

Uber App, and enables riders to connect with luxury black car sedans or town cars. Id., ¶13. The 

Uber App, when that term is used in connection with UberBLACK, refers to both the rider and 

driver versions of the app. Id. 

32. UberSUV allows riders to connect with full-sized luxury SUVs, uberXL connects 

riders with drivers of cost-effective SUVs and other large vehicles, and uberX connects riders 

with drivers typically in more cost-effective vehicles. Id., ¶14.  
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33. The Uber App is also not limited to connecting riders and drivers, and instead 

offers an array of marketplace products. Id., ¶15. 

34. The core of Uber’s business is its technology, which drives its business model. 

Id., ¶16. 

35. Uber has spent and continues to spend tens of millions of dollars on developing, 

expanding, and deploying its technology products. Id., ¶17. 

36. Uber employs thousands of people in technology-centric roles, and it markets and 

promotes the services that users are able to access through its various products. Id., ¶18. 

37. Defendants do not transport riders in Philadelphia. Id., ¶19. 

38. Defendants do not hire, promote, or transfer transportation providers—like 

Plaintiffs—who actually provide black car transportation services in Philadelphia. Id., ¶20. 

39. If a rider cannot secure a driver willing to provide the rider black car 

transportation services in Philadelphia, there are no Uber employee drivers standing by to fulfill 

the trip request. Id., ¶21. 

40. Uber does not contractually or otherwise guarantee rides for riders seeking black 

car transportation services in Philadelphia, because it is not in the business of providing such 

transportation services. Id., ¶22. 

41. Gegen is a wholly-owned subsidiary of Uber that holds a certificate of public 

convenience from the Philadelphia Parking Authority (PPA). Holtzman-Conston Dep., 11:19-

12:2, 12:8-10; 21:11-19. 

42. Transportation companies and individual transportation providers who wish to 

provide black car limousine services in Philadelphia are required by applicable regulation to hold 
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a certificate of public convenience or to do so in connection with an entity that holds a certificate 

of public convenience from the PPA. Id., ¶23. 

43. The application fee for a PPA certificate of public convenience is $12,000. Id., 

¶24. 

44. Qualified transportation companies who do not hold their own certificate of 

public convenience, such as Plaintiffs’ companies, may affiliate with an entity that holds a 

certificate of public convenience in order to enable them to provide limousine services in 

Philadelphia. Exhibit 8 (Holtzman-Conston Decl.), ¶25. 

45. Some UberBLACK transportation providers operate under the certificate of 

public convenience held by Gegen, while others operate under a certificate held by other 

limousine companies licensed by the PPA. Id., ¶26. 

46. Plaintiff Sabani testified that one way to get into the transportation business 

without having to pay for a PPA license, is to incorporate and then affiliate with Gegen. Sabani 

II Dep., 70:15-71:24. 

47. There are “many” companies that provide black car services in Philadelphia 

without relying on the Uber App to generate trip requests. Razak II Dep., 110:11-17. 

IV. PLAINTIFFS MADE SIGNIFICANT INVESTMENTS IN THEIR BUSINESSES 
FOR THE PURPOSE OF GENERATING PROFITS AND AVOIDING LOSSES. 

48. Luxe perceived that having multiple cars in its fleet was “good business.” Luxe 

30(b)(6) Dep., 109:11-19.  

49. At the beginning of 2015, Luxe had just two vehicles. Luxe 30(b)(6) Dep., 

251:16-23.  

50. By the end of 2015, Luxe expanded its fleet to six vehicles. Luxe 30(b)(6) Dep., 

249:23 – 250:1, 251:12-15, 251:20 – 252:1.  
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51. On its Depreciation Detail Listing attached to its 2015 U.S. Income Tax Return, 

Luxe reported (and claimed $27,793 in depreciation for) a fleet of vehicles that cost it $202,015. 

Luxe 30(b)(6) Dep., 238:19 – 239:12 (authenticating Luxe’s 2015 U.S. Corporate Income Tax 

Return), 254:23 – 255:1, 255:8-19; Exhibit 13 (Luxe’s 2015 U.S. Corporate Income Tax Return 

), at RAZAK_UBER_PL0007022.   

52. In 2016, Luxe acquired additional vehicles, including five vehicles at one time 

from another black car business. Luxe 30(b)(6) Dep., 252:2-12, 303:17 – 304:18.  

53. In 2016, Luxe managed up to sixteen vehicles at one time. Luxe 30(b)(6) Dep., 

250:2-7.  

54. Luxe currently has 14 vehicles in its fleet. Luxe 30(b)(6) Dep., 25:22-24. 

55. Luxe financed the purchase of its vehicles. Luxe 30(b)(6) Dep., 116:24 – 117:4, 

187:4-8 (“Luxe is paying for the financing.”).  

56. On its 2016 return, Luxe reported that the cost of its fleet of vehicles had more 

than doubled, to $435,951. That year, Luxe claimed $67,975 in depreciation for these vehicles. 

Luxe 30(b)(6) Dep., 294:1 – 9, 296:9-19; Exhibit 14 (Luxe’s 2016 U.S. Corporate Income Tax 

Return), at RAZAK_UBER_PL0007049.  

57. Luxe owns one of its vehicles (a Lincoln Navigator) outright, with no financing 

obligation. Luxe 30(b)(6) Dep., 117:5-13, 122:10-11. 

58. As for the other 13 vehicles Luxe financed, Luxe will own them outright once its 

finance payments are completed. Luxe 30(b)(6) Dep., 121:15-24. 

59. Luxe’s goal is to have one driver assigned to each of its vehicles. Luxe 30(b)(6) 

Dep., 178:10-12. 
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60. The number of drivers on Luxe’s active roster may vary from week to week and 

has been as high as 14-17 drivers. Luxe 30(b)(6) Dep., 26:8-14 (14 drivers on roster), 214:9-18 

(had 17 active drivers on roster in May 2017). 

61. From its inception through May 12, 2017, Luxe has had more than 50 

independent contract drivers, whose earnings Luxe reported on IRS 1099 Forms. Luxe 30(b)(6) 

Dep., 217:6-10 (authenticating list of 51 individuals who provided transportation services and 

received compensation on a 1099 basis from Luxe through May 12, 2017); Exhibit 15 (Luxe’s 

list of independent contractor drivers); Exhibit 31 (IRS Form 1099s Luxe issued to its drivers in 

2016). 

62. Plaintiff Razak’s brother used to provide transportation services “a lot” using the 

Uber App. Luxe 30(b)(6) Dep., 192:3-8. However, he is now so busy operating the Luxe 

business enterprise (“doing the payroll, fixing the cars”) that he is not driving as much. Luxe 

30(b)(6) Dep., 192:3-14. 

63. When one of Luxe’s drivers provides transportation services (whether using the 

Uber App, Blacklane, or any other lead generation source), the revenue from those services is 

paid to Luxe. Luxe 30(b)(6) Dep., 39:6:17. 

64. Luxe drivers also at times earned cash tips from riders. Razak II Dep., 63:4-9 

(acknowledging that he received cash tips as a Luxe driver), 63:11-18 (authenticating 2016 tax 

return); Exhibit 16 (Razak 2016 U.S. Individual Income Tax Return), at 

RAZAK_UBER_PL0007155 (reporting cash tips of $4,100 on 2016 tax return). 

65. Luxe pays its drivers from the revenues generated from providing transportation 

services. Luxe 30(b)(6) Dep., 26:8-14. 
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66. Luxe paid approximately $137,633 to its drivers in 2015. Luxe 30(b)(6) Dep., 

277:5-10. 

67. Luxe paid approximately $272,753 to its drivers in 2016. Luxe 30(b)(6) Dep., 

295:5-9. 

68. Plaintiff Razak’s brother handled the payroll for Luxe. Luxe 30(b)(6) Dep., 39:18-

22. 

69. In 2016, Luxe retained Visha Umer to perform payroll services for Luxe. Luxe 

30(b)(6) Dep., 315:3-13, 316:1 – 317:2. 

70. Luxe paid Visha Umer $9,800 for working approximately 20-25 hours per week 

providing payroll services of Luxe. Luxe 30(b)(6) Dep., 315:3-13, 316:1 – 317:2; Exhibit 31 

(IRS Form 1099s Luxe issued to its drivers in 2016), at RAZAK_UBER_PL007492.  

71. When a driver does not provide sufficient transportation services to generate 

enough revenue to cover his or her lease obligation, Luxe has to cover those expenses out of its 

own pocket. Luxe 30(b)(6) Dep., 101:2-10 & Ex 22. 

72. While Luxe will then attempt to recoup the shortfall from the driver at a later 

time, that is not always possible. Luxe 30(b)(6) Dep., 102:5-10, 102:19 – 103:7. 

73. When Luxe’s drivers incur costs associated with parking tickets, Luxe attempts to 

pass the costs of those tickets to its drivers; but if the driver is no longer active, Luxe incurs the 

expense. Luxe 30(b)(6) Dep., 283:2-24. 

74. Luxe incurs expenses for repairs and maintenance on its vehicles and endeavoring 

to have its vehicles repaired quickly. Luxe 30(b)(6) Dep., 137:16 – 139:14. 

75. Luxe maintains a corporate account at a nearby Goodyear to provide automotive 

services. Luxe 30(b)(6) Dep., 175:15 – 176:1.  
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76. Luxe also incurs expenses in maintaining its fleet of vehicles, including finance 

payments, insurance, oil changes and repairs, towing expenses, maintenance, car washes, and 

“all kinds of professional fees.” Luxe 30(b)(6) Dep., 131:17 – 132:19, 133:7-18, 142:18 – 144:4, 

299:2-11, 301:7-13, 302:2-11.  

77. In 2015, Luxe incurred more than $224,000 in deductions that it listed on its U.S. 

IRS “S Corporation” tax return, which included deductions for salaries and wages paid to 

drivers, repairs and maintenance, vehicle depreciation, and “Other deductions.” Luxe 30(b)(6) 

Dep., 238:19 – 239:12 (authenticating Luxe’s 2015 U.S. Corporate Income Tax Return), 241:24-

242:11 (deduction for salaries and wages of $137,633), 245:22-246:1 ($9,237 deduction for 

repairs and maintenance for vehicles), 246:2 – 8 ($27,793 deduction for depreciation on Luxe’s 

vehicles), and 246:13 – 23 ($50,220 in “Other deductions); Exhibit 13 (Luxe’s 2015 U.S. 

Corporate Income Tax Return).   

78. In 2015, Luxe’s “Other deductions” included, among other expenses, $20,000 for 

commercial liability insurance, $8,641 in commercial comprehensive insurance, $2,910 in 

advertising expenses, $3,189 for “tolls and parking,” $4,621 for phones, $2,424 for PPA stickers, 

and $1,150 for “accounting fees.” Id., 238:19 – 239:12 (authenticating Luxe’s 2015 U.S. 

Corporate Income Tax Return); Exhibit 13 (Luxe’s 2015 U.S. Corporate Income Tax Return). 

79. In 2016, Luxe incurred more than $783,000 in deductions, which included 

incurred more than $272,000 in salaries and wages, $77,000 in car repairs and maintenance 

expenses, $8,700 in taxes and licenses, $67,000 in vehicle depreciation, $3,600 in advertising, 

and $351,000 in “Other deductions.” Luxe 30(b)(6) Dep., 294:1-9 (authenticating Luxe’s 2016 

U.S. Corporate Income Tax Return), 295:10-15; Exhibit 14 (Luxe’s 2016 U.S. Corporate Income 

Tax Return). 
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80. In 2016, Luxe’s “Other deductions” included, among other expenses, more than 

$184,000 for commission fees, $98,000 for commercial insurance, $20,000 for phones, $16,000 

for gas, $6,100 for tolls and parking, $2,200 for “professional fees,” $4,900 for “booking fees,” 

$5,800 for “office miscellaneous supplies,” $5,000 for “limousine plates,” and $1,500 in towing 

expenses. Luxe 30(b)(6) Dep., 294:1-9 (authenticating Luxe’s 2016 U.S. Corporate Income Tax 

Return); Exhibit 14 (Luxe’s 2016 U.S. Corporate Income Tax Return).  

81. Luxe also incurs expenses associated with its internet presence (e.g., Yelp and 

Google) (Luxe 30(b)(6) Dep., 225:7 – 226:4), and its advertising. Id., 281:24 – 282:9. 

82. In order to promote its business and generate its own leads, Luxe advertised, 

developed an internet presence, and utilized Blacklane and the Uber App so that its drivers could 

receive trip requests. Luxe 30(b)(6) Dep., 49:20 – 50:14.  

83. Luxe spent $2,900 for its Yelp and Google advertisements. Luxe 30(b)(6) Dep., 

282:4-9, 361:24-362:10. 

84. Luxe also created a website – luxelimousineservices.com (Luxe 30(b)(6) Dep., 

341:17-342:3), a Facebook account (Id., 347:21-22, 350:1-16), and a Twitter account. Id., 

350:23-351:2. See also Luxe 30(b)(6) Dep., 47:15-18 (Luxe operated a website to advertise its 

transportation services).  

85. According to the Luxe website: 

Our limo service was established back in 2012 with a dream to 
become the best transportation option state-wide. We set out to 
achieve this by offering our clientele the most luxurious, reliable 
and safe rides around town. 
 
We are happy to provide you with complimentary drinks whether 
you’re traveling to the airport, or just 5 blocks up the road. Rest 
assured that we’ll get you there in style, glitz and comfort. We also 
believe in providing the safest rides around.  
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Luxe 30(b)(6) Dep., 341:21-342:3 (authenticating printout of Luxe’s website); Exhibit 17 

(printout of Luxe’s website), at RAZAK_UBER_PL007434. 

86. According to the Luxe website: “We are available around the clock and unlike 

most other limousine services we just need 30 min and the limousine will be ready, especially if 

you use our book now services.” Luxe 30(b)(6) Dep., Exhibit 17 (printout of Luxe’s website), at 

RAZAK_UBER_PL007434. 

87. Potential customers could submit a booking request using the Luxe website. Luxe 

30(b)(6) Dep., 47:19-22. 

88. Potential customers emailed Luxe to request bookings. Luxe 30(b)(6) Dep., 

226:12-14. 

89. Luxe maintained its website at its expense. Luxe 30(b)(6) Dep., 341:21-24, 342:9-

12 (Luxe paid fee to maintain website), 342:20 – 343:2 (Luxe paid third party to create website). 

90. In 2017, Luxe engaged an internet Search Engine Optimization company named 

QRG Direct to help Luxe improve its web presence and to help generate leads independently, 

outside of Uber and Blacklane. Id., 357:4-358:4, 358:18-360:14. Luxe spent approximately $300 

per month on QRG Direct’s services. Id., 360:15-20. 

91. Luxe has generated its own leads through advertising. Luxe 30(b)(6) Dep., 19:24 

– 20:10, 30:19-21. 

92. Luxe purchases supplies for its business. Luxe 30(b)(6) Dep., 284:1 – 285:1. 

93. Luxe incurs travel expenses for its business, including sending Plaintiff Razak’s 

brother to Buffalo, Orlando, Miami and Tampa for the purpose of investigating the transportation 

business in those cities to ascertain whether there would be a “better opportunity” for Luxe in 

those locations. Luxe 30(b)(6) Dep., 286:1 – 288:5. 
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94. Luxe can control some of its costs, e.g., by delaying an expensive repair or oil 

change. Luxe 30(b)(6) Dep., 150:7-15.  

95. Other costs are fixed (e.g., car payments and insurance) and will be incurred even 

if the driver does not generate sufficient revenues to cover his or her lease obligations. Id. at 

150:7-15. 

96. In addition to Luxe incurring expenses, Plaintiff Razak also incurs expenses in 

pursuing his transportation business that he wrote off on his personal taxes. For example, in 

2015, Razak reported incurring $18,470 in expenses associated with his business. Razak II Dep., 

48:6-12 (authenticating Razak’s 2015 U.S. Individual Income Tax Return); Exhibit 18 (Razak’s 

2015 U.S. Individual Income Tax Return), at RAZAK_UBER_PL0000187 (identifying expenses 

including gas expenses, car wash, repairs, business use of cell phone, airport fees, tolls, parking, 

supplies, Philadelphia Parking Authority fees and a Limousine Association fee). 

97. In 2015 and 2016, Plaintiff Razak deducted the expenses associated with 

providing transportation services on his U.S. Individual Income Tax Return Schedule C (Profit 

and Loss from Business). Razak II Dep., 48:6-12 (authenticating Razak’s 2015 U.S. Individual 

Income Tax Return); Exhibit 18 (Razak’s 2015 U.S. Individual Income Tax Return); Exhibit 16 

(Razak’s 2016 U.S. Individual Income Tax Return).  

98. In 2014-2016, Plaintiff Sabani deducted the expenses associated with providing 

transportation services on his U.S. Individual Income Tax Return Schedule C (Profit and Loss 

from Business). Sabani II Dep., 126:22-24, 162:1-3, 165:6-8 (authenticating 2014, 2015, and 

2016 U.S. Individual Income Tax Returns); Exs. 22 (Sabani 2014 U.S. Individual Income Tax 

Return), 23 (Sabani 2015 U.S. Individual Income Tax Return), 24 (Sabani 2016 U.S. Individual 

Income Tax Return). 
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99. In 2013, Plaintiff Cherdoud deducted the expenses associated with providing 

transportation services on his U.S. Individual Income Tax Return Schedule C (Profit and Loss 

from Business).  Cherdoud II Dep., 101:9-11 (authenticating 2013 U.S. Individual Income Tax 

Return); Exhibit 25 (Cherdoud 2013 U.S. Individual Income Tax Return). 

100. In 2016, Razak reported incurring $9,440 in expenses associated with his 

business. Razak II Dep., 63:11-18 (authenticating Razak’s 2016 U.S. Individual Income Tax 

Return); Exhibit 16 (Razak’s 2016 U.S. Individual Income Tax Return), at 

RAZAK_UBER_PL0007114 (identifying expenses including gas expenses, car wash, repairs, 

maintenance, business use of cell phone, airport fees, tolls, parking, supplies, and Philadelphia 

Parking Authority fees). 

101. On approximately December 15, 2013, Mr. Sabani entered into a partnership 

agreement with Barry Limo, LLC that entitled him to 50% ownership of a 2012 Chevrolet 

Suburban. Sabani I Dep., 92:18-93:4, 94:6-9; Exhibit 19 (Barry Limo, LLC Partnership 

Agreement). 

102. Barry Limo, LLC passed along responsibility for repair and maintenance costs to 

Sabani. Sabani II Dep., 130:5-131:24.  

103. Plaintiff Sabani paid $500 per week to Barry Limo, LLC to purchase a Chevrolet 

Suburban, and now owns the vehicle outright. Sabani II Dep., 73:16-74:3, 78:1-20, 79:10-81:18. 

104. Plaintiff Sabani also engaged up to four independent contract drivers (including 

himself and at times Plaintiff Cherdoud), whose earnings Freemo reported on IRS 1099 Forms, 

to provide transportation services for Freemo. Sabani II Dep., 17:14-17. 

SA0993

Case: 18-1944     Document: 003113042012     Page: 169      Date Filed: 09/24/2018



21 
 

105. Plaintiff Sabani testified that his brother affiliates with Freemo instead of creating 

his own company because his brother did not want to go through the hassle of satisfying the PPA 

requirements. Sabani II Dep., 12:8-15. 

106. Plaintiff Sabani determines how much to pay his drivers. Sabani II Dep., 15:11-

16. 

107. Freemo could take a fee from the money earned by his drivers, but he chooses not 

to.  Sabani II Dep., 15:17-20, 16:1-4 (could pay drivers less than what Uber transfers to Freemo). 

108. In 2016, Freemo paid one driver more than $44,000 for providing transportation 

services for Freemo’s private trips as well as trip requests received through the Uber App. Id. 

88:14-19.   

109. In 2016, Freemo also paid Plaintiff Cherdoud more than $10,000 for providing 

transportation services for Freemo’s private trips. Id., 89:7-90:10. 

110. One of Freemo’s drivers in 2016 provided transportation services only for 

Freemo’s private trips, and did not provide any services for trip requests from the Uber App. Id., 

87:12-21. 

111. Freemo also created a website to advertise its business and to generate private trip 

requests. Sabani II Dep., 90:19-92:3 (authenticating printout of Freemo’s website).  

112. Freemo’s website states: 

Freemo Limo, LLC is a privately held, full service chauffeured 
transportation company . . . . 

. . .   

We provide a full complement of ground transportation solutions for our 
various clientele. Our fleet of vehicles and experienced chauffeurs can 
handle all of your transportation needs, whether you’re with a Fortune 500 
company or a family looking for airport transportation. 

. . .  
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*Freemo Limo has the best prices in town.* 

We do not publish our prices on the web because we stay so competitive in 
our pricing. 

. . .  

We Offer Full Corporate Contracted accounts 

. . .  

Whether you need to transport one person or 500 people, Freemo Lio can 
take the headache out of planning corporate transportation.  

Our fleet of vehicles from executive sedans to luxury SUV’s, and we 
work with you to handle all of your special needs and requests.  No matter 
where your business is going, Freemo Limo can take you there.  

. . .  

Freemo Limo is available 24 hours a day, 7 days a week, 365 days a year.  

. . .  

Before our chauffeurs are hired they must pass a drug & alcohol screening 
test . . . Random drug & alcohol screening is performed throughout a 
chauffeurs [sic] tenure with Freemo.  We train our chauffeurs with over 
40 hours of classroom training and then on the road experience. All 
chauffeurs are given a 90 day probationary period.  Within that time they 
are required to attend a defensive driving course as well as hit certain 
milestones in real time performance.  In addition drivers are monitored by 
GPS vehicle tracking systems. Driving speeds, idling times and locations 
can be monitored by our 24-hour dispatch team.  

Our vehicles are maintained to specific factory specifications or better to 
keep them in safe running condition.  

. . .  

We Have The Best Professional Chauffeurs Committed To Safety.  

Sabani II Dep., 90:19-92:3 (authenticating printout of Freemo’s website); Exhibit 26 (printout of 

Freemo’s website). 
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113. Freemo’s website solicits customers to make reservations either “online by 

emailing us or by calling our 24-hour service contact number.” Sabani II Dep., 90:19-92:3 

(authenticating printout of Freemo’s website); Exhibit 26 (printout of Freemo’s website). 

114. When he formed Freemo, Plaintiff Sabani intended to form a company that would 

own vehicles and lease them out to other drivers, thereby becoming a businessman who would 

make money by collecting lease payments from drivers. Sabani II Dep., 176:22-178:14 (“My 

goal was to run an independent business and maybe, five or six or 10 years from now, not have 

to drive - to live the American dream.”).  

115. Freemo has advertised on Yelp, and has also created a Facebook profile. Sabani II 

Dep., 95:8-96:11 (authenticating printout of Freemo’s Yelp advertisement), 97:15-98:12 

(Facebook page); Exhibit 27 (printout of Freemo’s Yelp advertisement). 

116. Plaintiff Sabani noted he had been responsible for his driving expenses (including 

tires, brakes, oil changes, and tolls) when he drove for Barry Limo, LLC before starting Freemo. 

Sabani II Dep., 76:4-15. 

117. In 2015, Plaintiff Sabani reported $19,300 in expenses on his U.S. IRS tax return, 

including expenses related to gas, car wash, parking, and office equipment. Sabani II Dep., 

164:1-16. 

118. In 2016, Freemo reported on its taxes that it spent $9,700 on advertising expenses, 

which Plaintiff Sabani described as expenses related to search engine optimization. Sabani II 

Dep., 166:10-13, 169:6-19. 

119. Plaintiff Cherdoud invested approximately $39,853 in 2013 to purchase a 2013 

GMC Yukon XL that he used to complete trip requests, and has paid that vehicle off in full. 

Cherdoud II Dep., 32:19-33:4, 36:3-11. 
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120. Plaintiff Cherdoud was free as an independent contractor to purchase and finance 

a vehicle from whoever he wanted, and he chose to purchase his vehicle from Fred Beans and 

finance it through Exeter. Cherdoud II Dep., 94:19-95:17. 

121. Milano also incurs unreimbursed business expenses that it claims on its taxes.  

Cherdoud II Dep., 74:16-75:12. 

122. Plaintiff Cherdoud pays for his own phone, is responsible for tolls if he is not 

transporting a passenger, and pays for the PPA vehicle inspection. Cherdoud II Dep., 80:2-9, 

91:5-18, 126:11-127:6. 

V. PLAINTIFFS AND THEIR COMPANIES PROVIDED TRANSPORTATION 
SERVICES PROCURED FROM MULTIPLE LEAD CHANNELS – INCLUDING 
PRIVATE CLIENTS GENERATED THROUGH PLAINTIFFS’ INITIATIVE. 

123. Defendants do not prohibit transportation providers from using software 

applications other than the Uber App or providing transportation services to others. ECF No. 80 

(Plaintiffs’ Admitted Facts), at ¶ 47. 

124. Luxe’s drivers can generate revenue by providing transportation services using 

lead generation sources other than the Uber App. Luxe 30(b)(6) Dep., 30:22 – 31:7, 55:7-13. 

125. For example, Luxe reported income of approximately $1,500 in 2015 from 

“private bookings.” Luxe 30(b)(6) Dep., 273:13-274:1.  

126. Luxe informed its drivers of the opportunity to provide transportation services 

through a company known as Blacklane. Luxe 30(b)(6) Dep., 378:21 – 379:10. 

127. Plaintiff Razak and his brother, Umer Razak, dispatched Luxe drivers to handle 

Blacklane trips. Razak II Dep., 74:18-75:7.  

128. Approximately five to seven of Luxe’s drivers signed up to use Blacklane to 

generate additional revenue for Luxe’s business. Luxe 30(b)(6) Dep., 62:21 – 63:3; Razak II 

Dep., 10:10 – 11:3. 
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129. In fact, Plaintiff Razak himself provided transportation services through 

Blacklane. ECF No. 80 (Plaintiffs’ Admitted Facts), at ¶ 71; Razak I Dep., 40:21-41:7; Razak II 

Dep., 73:5-8. 

130. More frequently, however, Plaintiff Razak’s job with respect to Blacklane trip 

requests submitted to Luxe was that of “dispatch” – assigning transportation requests to other 

drivers on Luxe’s roster. Razak II Dep., 75:4-7. 

131. When Luxe received transportation requests from Blacklane, Plaintiff Razak or 

his brother “accepted the Blacklane request” on behalf of Luxe and then “assigned the actual 

transportation job to another” on Luxe’s active roster. Luxe 30(b)(6) Dep., 59:9-13 (Blacklane 

sent trip requests to Luxe); ECF No. 80 (Plaintiffs’ Admitted Facts), at ¶ 72; Luxe 30(b)(6) Dep., 

335:9-12 (Plaintiff Razak was authorized by Luxe to facilitate Blacklane transactions and trips); 

Razak II Dep., 10:10-22 (“I’m the one who will be accepting the jobs and distributing” them to 

the drivers); id. at 11:15 – 12:1 (Plaintiff Razak received requests from Blacklane and distributed 

them to Luxe’s drivers). 

132. If Luxe accepted the trip request from Blacklane, Luxe would then identify a 

driver to provide the transportation services. Luxe 30(b)(6) Dep., 59:14-16; Razak II Dep., 11:4-

14. 

133. After the trip was completed, Blacklane would pay Luxe, and Luxe would pay the 

driver who performed the transportation services. Luxe 30(b)(6) Dep., 65:6-14; id. at 65:21-24; 

id. at 68:9-12. 

134. In the second quarter of 2017 (April – June) alone, Luxe’s drivers performed 

more than 300 trips generated through Blacklane, resulting in more than $28,000 in revenue. 

Luxe 30(b)(6) Dep., 377:18 – 378:1; Exhibit 20 (Invoice of Luxe’s Blacklane Trips), at 
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RAZAK_UBER_PL0006930 (76 trips; more than $5,000 in revenue in April 2017); 

RAZAK_UBER_PL0006942 (126 trips; more than $11,000 in revenue in May 2017); 

RAZAK_UBER_PL0006961 (142 trips, more than $11,000 in revenue in June 2017). 

135. When Luxe’s drivers provided transportation services to riders they connected 

with using the Blacklane app or to private clients generated from Luxe’s own advertising, the 

revenue from those trips did not benefit Uber in any way. Luxe 30(b)(6) Dep., 56:10-24. 

136. Plaintiff Cherdoud testified that he started providing black car services outside of 

the Uber App in 2016. Cherdoud II Dep., 12:7-18. 

137. At first, Plaintiff Cherdoud worked with Freemo (Plaintiff Sabani’s company) to 

handle pre-arranged trips. Cherdoud II Dep., 12:19-22, 17:5-9. 

138. In 2016 alone, Plaintiff Cherdoud earned more than $10,000 from non-Uber trips 

he provided for Freemo.  Cherdoud II Dep., 116:1-117:8. 

139. Plaintiff Cherdoud testified that almost half of his personal income in 2016 was 

generated from trips performed for Freemo. Cherdoud II Dep., 112:1-4. 

140. While Plaintiff Cherdoud admits that he lacked the “courage” of other 

transportation providers in terms of how aggressively to promote his business, even he has found 

ways to promote his independent business, such as by parking next to hotels and negotiating with 

the doormen to have them direct hotel guests to him, and he does so while he is online on the 

Uber App.   Cherdoud II Dep., 20:22-21:21, 68:7 – 69:2. 

141. Plaintiff Cherdoud has received trip requests from the hotel doormen, and uses a 

Square reader to charge the riders.  Cherdoud II Dep., 21:22-23:1. 

142. Freemo’s drivers have provided rides outside of the Uber App. Sabani II Dep., 

16:5-11. 
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143. Mr. Sabani, on behalf of Freemo Limo, corresponded with private customers 

about his company’s pricing for airport and local rides. Sabani II Dep., 107:23-109:14 

(authenticating Sabani’s correspondence with Freemo’s private customer); Exhibit 21 (Sabani 

correspondence with Freemo’s private customer), at RAZAK_UBER_PL0007541-7545. 

144. Sabani personally provided over 100 trips through his company, and admitted that 

Uber placed no restrictions on his right to receive Freemo trip requests while simultaneously 

online on the Uber App. Sabani I Dep., 16:15-20 (over 100 trips), 18:18-19:6 (permitted to 

provide driving service through his company, Freemo Limo, and never harassed by Uber), 19:2-6 

(no restrictions while online). 

145. At one point, Freemo negotiated prices with one high-volume customer and was 

earning $1,700 per week for 40 trips generated outside of the Uber App. Sabani II Dep., 109:4-

14.  If Freemo performed more than 40 trips per week, Plaintiff Sabani would strike some sort of 

deal for what to charge the private client. Id., 109:19-110:1, 110:2-5. 

146. The trips provided by Freemo are pre-arranged trips. ECF No. 80 (Plaintiffs’ 

Admitted Facts), at ¶ 13. 

147. Freemo advertised its business in 2015 using pay per click on Google, and that 

advertising generated phone calls for trip requests.  Sabani II Dep., 16:12-17:4. 

148. As recently as 2017, Freemo has also obtained rides by handing out cards to 

hotels that say Freemo Limo Transportation Service. Sabani II Dep., 20:16-21:3, 49:11-20, 

62:22-63:2 (100-150 business cards to hotels).  

149. Freemo was paid in cash or using the Square payment processing tool for trips its 

drivers performed outside of the Uber App. Sabani II Dep., 18:9-19. Between August 10, 2015 

and May 10, 2017, Freemo used the Square used the Square payment processing tool to generate 
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approximately $140,000 in sales outside of the Uber App. Sabani II Dep., 125:13–126:11; 

Exhibit 30 (Freemo’s Sales Report generated from Square payment processing tool). 

150. Kevin Bryant is an independent transportation provider who has received leads 

from the UberBLACK product in Philadelphia. Exhibit 8 (Holtzman-Conston Decl.), ¶27. 

151. On March 26, 2015, Mr. Bryant went online on the Uber App for the 

UberBLACK product at 6:40:19 p.m., went offline at 6:54:48 p.m., went online at 7:37:09 p.m., 

accepted a trip request at 7:43:09 p.m., picked up the rider at 7:51:14 p.m., and completed the 

trip at 8:01:42 p.m. Id., ¶28. 

152. Kevin Bryant also provides transportation services using the Lyft App. ECF No. 

66-11 (Certificate of Counsel), ¶¶3-5, Exhibits 1 (subpoena to Lyft), 2 (Lyft letter responding to 

subpoena, including excerpts from Kevin Bryant’s login and ride history records), 3 (Declaration 

of Custodian of Records).  

153. According to records produced by Lyft, on March 26, 2015, Mr. Bryant logged 

onto the Lyft App at 6:40 p.m., finished a ride request at 6:53 p.m., and logged off at 7:44 p.m. 

ECF No. 66-11 (Certificate of Counsel), ¶¶3-5, Exhibit 2 to Certificate of Counsel (excerpts 

from Kevin Bryant’s login and ride history records). 

154. On March 31, 2015, Mr. Bryant went online on the Uber App at 6:22:39 p.m., 

accepted a trip on the UberBLACK product at 6:35:14 p.m., began the trip at 6:38:15 p.m., and 

completed the trip at 6:47:44 p.m. Exhibit 8 (Holtzman-Conston Decl.), ¶29. 

155. According to records produced by Lyft, on March 31, 2015, Mr. Bryant finished a 

Lyft trip at 6:39 p.m. ECF No. 66-11 (Certificate of Counsel), ¶¶3-5, Exhibit 2 to Certificate of 

Counsel (excerpts from Kevin Bryant’s login and ride history records). 
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VI. PLAINTIFFS DETERMINED WHEN, WHERE, AND HOW REGULARLY TO 
PROVIDE TRANSPORTATION SERVICES, REGARDLESS OF LEAD 
GENERATION SOURCE. 

156. To access the Uber App, transportation providers open the app on their mobile 

device and log in using their username and password. ECF No. 80 (Plaintiffs’ Admitted Facts), at 

¶ 14. 

157. After logging on, transportation providers tap a button to go online to be eligible 

to receive trip requests. Exhibit 8 (Holtzman-Conston Decl.), ¶30. 

158. Transportation providers are not required to remain on Uber’s premises, 

physically or virtually (i.e., being online) at any time; they have complete control over when 

their time spent online on the Uber App (“Online Time”) begins and when it ends. Exhibit 8 

(Holtzman-Conston Decl.), ¶31; Razak I Dep., 144:8-11 (can decide when to go offline), 171:8-

13 (can go offline anytime he chooses and can stay online as long as he wants). 

159. Drivers choose when to go online on the Uber App, and when to go offline. Razak 

II Dep., 28:21-24, 29:1-3. 

160. Drivers can go online and offline whenever they want. Razak I Dep., 30:20-23. 

161. Drivers can stay offline for as long as they want. Razak I Dep., 30:24 – 31:3. 

162. Once online, there is no requirement that the driver be engaged with the Uber App 

in order to stay online. Exhibit 8 (Holtzman-Conston Decl.), ¶32. 

163. Defendants do not control the number of trip requests that are generated by riders 

or the number of requests Plaintiffs will receive, schedule start or stop times for Plaintiffs, or 

require them to work for a set number of hours. Exhibit 8 (Holtzman-Conston Decl.), ¶33. 

164. Trip requests are determined by the number of riders searching for rides, the 

number of other transportation providers who are available, and the location of the rider and 

driver. Exhibit 8 (Holtzman-Conston Decl.), ¶34. 
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165. Drivers are free to reject trip requests for any reason. ECF No. 93 (Memorandum 

re: Defendants’ Motion for Partial Summary Judgment (Sept. 13, 2017)), at p 9. 

166. Uber cannot require any driver to accept a trip. Id., at p 9. 

167. If not accepted, the request will then be offered to another online transportation 

provider. ECF No. 80 (Plaintiffs’ Admitted Facts), at ¶ 27; ECF No. 93, at p 9. 

168. A trip request is sent to only one Uber driver at any given time, and having 

drivers who do not intend to give rides being online slows down the process of connecting riders 

and drivers, and leads to a poorer user experience for riders. ECF No. 93, at p 9. 

169. If no other transportation provider is available or accepts, the trip request goes 

unfulfilled. ECF No. 80 (Plaintiffs’ Admitted Facts), at ¶ 28; ECF No. 93, at p 9. 

170. If there are insufficient transportation providers to provide rides, there is nothing 

Defendants could do to force additional transportation providers to go online on the Uber App. 

ECF No. 80 (Plaintiffs’ Admitted Facts), at ¶ 67. 

171. Plaintiffs never suffered any consequences for cancelling trips, and Plaintiffs have 

not personally been penalized for their respective acceptance rates, or for failing to accept rides. 

ECF No. 93, at p 9-10. 

172. Drivers are free to cancel trips even after they have accepted them, which 

Plaintiffs testified they have done on numerous occasions.  Id. (“This court has not been 

presented with evidence that, in practice, Uber imposed any consequences for drivers’ 

acceptance rates.”); Razak I Dep., 36:23 – 37:4.  

173. A driver may cancel a trip after he has accepted it but before the rider enters the 

vehicle if, for instance, the driver calls the rider and asks the rider’s destination, and the driver 

decides he does not want to travel there. ECF No. 93, at p 9-10.  
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174. Additionally, if the driver indicates on the Uber App that the trip has begun 

prematurely, he will see the rider’s destination on the Uber App, and may choose to cancel it at 

that time. Id., at 10.  

175. For drivers registered with UberBLACK in Philadelphia, the requesting rider 

must be located within Philadelphia. The driver, however, may be anywhere he chooses. ECF 

No. 93, at p 10. 

176. Ultimately drivers independently decide where to go to offer rides while Online, 

and drivers are free to ignore any and all information conveyed to them by Uber. Id. 

177. Uber places no restrictions on drivers’ ability to engage in personal activities 

while Online, and Plaintiffs here, in fact, engaged in a range of personal activities while Online. 

Id., at p 11. 

178. While online, transportation providers are free to send e-mails advertising their 

personal limousine company. ECF No. 80 (Plaintiffs’ Admitted Facts), at ¶ 52. 

179. While online, transportation providers are free to run a personal transportation 

company and distribute trips to other drivers. ECF No. 80 (Plaintiffs’ Admitted Facts), at ¶ 53. 

180. If a driver chooses to accept a trip request, the driver taps “accept.” ECF No. 93, 

at p 8.  

181. While online, Plaintiffs, inter alia, accepted rides from private clients, slept, did 

personal errands, smoked cigarettes, took personal phone calls, rejected trips because they were 

tired, and conducted business for their independent transportation companies. Id. at p 11. 

182. One transportation provider testified that he is a Certified Public Accountant 

(CPA), and he goes online while he is in his CPA offices, performing his CPA work. Clapp 

Decl., ¶5. While online, he continues doing his CPA work such as tax returns and audits. Id. If he 
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receives a trip request, and he’s not otherwise in a client meeting or busy with something, he 

may accept the request. Id.  

183. One transportation provider stated that Uber does not control him while he is 

online on the Uber App. ECF No. 66-10, ¶4. He said he has the right to reject and decline trip 

requests that he receives from the Uber App without penalty. Id. Uber has never assigned or 

required him to work in a specific geographical area, and he is free to leave his house and to 

provide his services wherever and whenever he chooses to. Id. Although he works in King of 

Prussia, Pennsylvania, he chooses to make himself available in the downtown Philadelphia area 

where he believes that there is a higher demand for limousine services. Id. 

184. Plaintiff Razak testified that he left on vacation for two months in 2017, but did 

not have to ask permission from Uber to go offline for that long. Razak II Dep., 129:20-130:7, 

131:8-13. 

185. Plaintiffs did not have “a schedule, crafted by the [Defendants], in which the 

[Plaintiff] was obligated to spend time working an expressly delineated shift or period of being 

on-call.” ECF No. 93 (Memorandum re: Defendants’ Motion for Partial Summary Judgment 

(Sept. 13, 2017)), at p 26. 

186. Uber does not require drivers to be online on the Uber App at any time. Razak I 

Dep., 25:4-6. 

187. Plaintiff Cherdoud testified that it did not matter what his hours were using the 

Uber App.  Cherdoud II Dep., 19:7-15. 

188. Drivers are free to choose when to drive. Razak II Dep., 27:8-10. 
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189. Drivers retain the sole right to determine when and for how long they will use the 

Uber App. Razak I Dep., 25:7-10 (drivers determine when), 30:15-19 (drivers determine for how 

long); Exhibit 8 (Holtzman-Conston Decl.), ¶35.  

190. Each driver “schedules himself.” Razak II Dep., 28:14-15. 

191. Drivers choose when to provide transportation services based on their own 

interest and motivations. Razak II Dep., 29:15 – 30:3 (“It’s up to you.... [N]obody is forcing 

you.”).  For example, Plaintiff Razak is driving less now than before for personal reasons. Razak 

II Dep., 79:14 – 80:7 (“I will keep myself busy with family, my mom, and other things.”). 

VII. PLAINTIFFS’ MANAGERIAL SKILL AND ENTREPRENEURIAL EFFORT 
DIRECTLY IMPACTED, AND AT TIMES ENTIRELY DICTATED, THEIR 
OPPORTUNITY FOR PROFIT OR LOSS.  

192. Plaintiffs’ earnings were generated by the job.  They are not paid an hourly wage 

or on a salary basis. Exhibit 8 (Holtzman-Conston Decl.), ¶36. 

193. Luxe charges its drivers a weekly lease payment amount for the use of its 

vehicles. Luxe 30(b)(6) Dep., 129:10-13, 130:7-10. 

194. Luxe generates revenues from the weekly lease payments paid by drivers. Luxe 

30(b)(6) Dep., 196:18-21, 27:6-18 (Luxe leases its cars to its drivers).  

195. These weekly lease payments are the primary source of revenue for Luxe. Luxe 

30(b)(6) Dep., 212:4-10. 

196. In fact, “Luxe doesn’t care if the driver just parks the vehicle in their garage and 

never does any trips at all, as long as they make their weekly lease payments.” Luxe 30(b)(6) 

Dep., 189:19 – 190:1. 

197. Luxe’s business model contemplates that it will lease the vehicles in its fleet to 

other drivers at a weekly lease amount that will exceed the expenses associated with maintaining 

the vehicles (e.g., finance payments, insurance payments, repairs and maintenance, oil changes, 
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etc.), and that this excess amount will represent Luxe’s profit from the operation of its business 

enterprise. Luxe 30(b)(6) Dep., 145:22 – 147:2, 154:20 – 155:5. 

198. By acquiring more vehicles, it was Luxe’s objective to generate more revenue by 

having more drivers pay more leases. Luxe 30(b)(6) Dep., 250:8-17; id. at 294:10-21 (noting that 

by adding more cars to its fleet, Luxe tripled its gross receipts in one year). 

199. In setting the lease amounts, Luxe seeks to strike the right balance between 

covering its expenses, attracting drivers and making a profit. For example, the lease amount 

cannot be so low that Luxe is not making a profit. Luxe 30(b)(6) Dep., 149:23 – 150:6. And it 

cannot be so high that drivers will not want to lease its vehicles. Luxe 30(b)(6) Dep., 151:14-18. 

200. Luxe sets the lease payment obligations of its drivers based in part on market 

conditions. Luxe 30(b)(6) Dep., 106:8-21, 148:2 – 150:6 (describing situation in which Luxe 

reduced a driver’s weekly lease payment). 

201. Luxe and its drivers discuss these issues with each other in an attempt to reach 

agreement on an appropriate weekly lease amount. Luxe 30(b)(6) Dep., 149:17 – 150:6. 

202. Currently, the amount of the weekly lease varies and ranges from $350 per week 

to $500 per week. Luxe 30(b)(6) Dep., 129:14-16, 155:20-24. 

203. In addition to owning and operating Luxe with his brother, Plaintiff Razak also 

leases a vehicle from Luxe, at a rate of $450 per week. Luxe 30(b)(6) Dep., 148:2-9.   

204. Previously, Plaintiff Razak paid Luxe $500 per week. Luxe 30(b)(6) Dep., 

148:10-11.  

205. When other vehicles were being refinanced to lower rates (thereby leading to 

lower lease payments but extending the lease term), Plaintiff Razak elected to not refinance his 
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vehicle, and to continue to make higher lease payments instead; this will result in his vehicle 

being paid off more quickly. Razak II Dep., 31:17 – 32:22.  

206. Even though the Lincoln Navigator is owned outright by Luxe, the driver who 

uses it to provide transportation services (not one of Luxe’s owners) continues to pay a weekly 

lease to Luxe. Luxe 30(b)(6) Dep., 117:14 – 118:5. 

207. In 2015, Luxe had gross receipts or sales of $285,139. Luxe 30(b)(6) Dep., 

238:15-21 (authenticating Luxe’s 2015 U.S. Corporate Income Tax Return), 239:21 – 240:3; 

Exhibit 13 (Luxe’s 2015 U.S. Corporate Income Tax Return), at RAZAK_UBER_PL0007012. 

208. In 2016, Luxe’s had gross receipts or sales of $744,405. Luxe 30(b)(6) Dep., 

294:1-12; Exhibit 14 (Luxe’s U.S. Corporate Income Tax Return), at 

RAZAK_UBER_PL0007040, RAZAK_UBER_PL0007048. 

209. Luxe “competes” against other corporations to attract drivers who may wish to 

lease vehicles from them to provide transportation services. Luxe 30(b)(6) Depo.137:16 – 

138:24, 140:4-14 (noting that sometimes drivers will switch partner corporations because of their 

better reputation), 141:2-11 (drivers “pick and choose” between partner corporations); id. 

(describing situation in which a driver talked to two different partner corporations before 

choosing Luxe), 141:5-10 (Luxe is “better than others” in part because it has never made an error 

in processing the payments to its drivers, an error that has occurred “with other partners”), 

161:17-19 (drivers have complained about other partners, but not about Luxe). 

210. Another reason that drivers will switch partner corporations is that they wish to 

lease a different vehicle that their current partner corporation does not have available in its fleet. 

Luxe 30(b)(6) Dep., 217:12 – 218:8 & 220:12 – 221:1 (describing situation in which Luxe lost a 
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driver to another partner corporation because the driver wanted to drive a bigger car, and Luxe 

was already leasing all of its SUVs to other drivers). 

211. For example, some drivers prefer SUVs, thinking they might obtain more trip 

requests. Razak II Dep. 33:12 – 34:13. 

212. Luxe owns two SUVs and leases them both at $500 per week, which is the highest 

lease amount in the entire Luxe fleet. Luxe 30(b)(6) Dep., 222:15-24. 

213. When Luxe acquired one of those SUVs, it negotiated with one of its existing 

drivers to change his lease from a sedan to the SUV, even though it meant that the driver’s 

weekly lease payment would increase. Luxe 30(b)(6) Dep., 224:7-24. 

214. Luxe believes that a limousine company’s ability to move more quickly to repair 

and maintain vehicles would be appealing to drivers. Luxe 30(b)(6) Dep., 137:16 – 138:24 

(claiming that “there is no one better” than Luxe at maintaining its fleet of vehicles). 

215. Luxe also moves quickly in part because if one of its vehicles needs to be 

repaired, no one will lease it from Luxe and it will not generate any revenue for the company. 

Luxe 30(b)(6) Dep., 139:7-14.  

216. Other limousine companies may not generate enough revenue to cover the 

expenses associated with operating the business, which might not be appealing to potential 

drivers. Luxe 30(b)(6) Dep., 142:21 – 143:5. 

 

            Respectfully submitted, 

Dated: January 26, 2017 

/s/ Joshua C. Vaughn  
Paul C. Lantis, (PA #309240) 
Wendy Buckingham (PA #320259) 
LITTLER MENDELSON, P.C. 
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Three Parkway 
1601 Cherry Street, Suite 1400 
Philadelphia, PA 19102-1321 
Telephone: (267) 402-3073 
Facsimile: (267) 402-3131 
PLantis@littler.com  
 
Robert W. Pritchard, (PA #76979) 
Joshua C. Vaughn, (PA #203040) 
LITTLER MENDELSON, P.C. 
625 Liberty Avenue 
26th Floor 
Pittsburgh, PA 15222 
Telephone: (412) 201-7628 
Facsimile: (412) 774-1957 
RPritchard@littler.com 
JVaughn@littler.com  

Andrew M. Spurchise (admitted pro hac vice) 
LITTLER MENDELSON, P.C. 
900 Third Avenue  
8th Floor 
New York, NY 10022 
Telephone: (212) 583-2684 
Facsimile: (212) 832-2719 
ASpurchise@littler.com  

Attorneys for Defendants 
UBER TECHNOLOGIES, INC and  
GEGEN, LLC 
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	100-1
	114-3 SOF - Unredacted
	I. Plaintiffs Own And Operate Transportation Companies.
	1. Luxe Limousine Services, Inc. (“Luxe”), Freemo Limo, LLC (“Freemo”), and Milano Limo, Inc. (“Milano”) “are business entities owned and operated by the named Plaintiffs.” Memorandum of Law in Support of Luxe Limousine Services, Inc., Freemo Limo, LL...
	2. These “business pursuits” (which Plaintiffs refer to as “their personal businesses”) are “outside of Uber.” Motion to Quash (ECF No. 100-1) at 9 & 15.
	3. Transportation providers who use the Uber App to generate trip requests (like Plaintiffs) “are free to operate their own businesses outside of UberBLACK.” ECF No. 80 (Plaintiffs’ Amended Statement of Disputed and Undisputed Facts (referred to herei...
	4. Luxe was incorporated in 2012. Exhibit 1 (Deposition of Umer Razak as Corporate Representative of Luxe Limousine Services, Inc. (referred to herein as “Luxe 30(b)(6) Depo.”)) at 42:6-11; 227:5-14; 230:9-11, 231:6-11; Exhibit 9 (Luxe Limousine Penns...
	5. “Luxe is owned by Plaintiff Razak and his brother.” Motion to Quash (ECF No. 100-1) at 15; see also Transcript of Hearing (Oct. 18, 2017) at 6:5-9 (“Luxe Limo is owned by Mr. Razak and his brother.”).
	6. Luxe is in the transportation business. Luxe 30(b)(6) Dep., 248:1-5.
	7. Luxe has its own certificate from the Pennsylvania Public Utility Commission (PUC) to provide black car transportation services in the counties of Bucks, Chester, Delaware and Montgomery. Luxe 30(b)(6) Dep., 51:20 – 52:4, 335:18 – 336:24, 337:16-19...
	8. Luxe’s PUC certificate contemplates that Luxe will provide hourly-rate services, as well as fixed-fee black car services for special events such as weddings and proms. Luxe 30(b)(6) Dep., 339:17-24; Exhibit 10 (Luxe’s PUC Certificate), at RAZAK_UBE...
	9. Plaintiff Razak signed up to use the Uber App to connect with riders using the UberBLACK product on July 8, 2014 (two years after Luxe was incorporated). ECF No. 80 (Plaintiffs’ Admitted Facts), at  10.
	10. Plaintiff Sabani began performing transportation services in Philadelphia at the end of 2013. Exhibit 2 (Deposition of Kenan Sabani taken January 4, 2018 (referred to herein as “Sabani II Dep.”)), at 65:7-10.
	11. Plaintiff Sabani began performing transportation services with another limousine company—Barry Limo, LLC—in Philadelphia at the end of 2013.  Sabani II Dep., 67:19-68:3. At that time, Mr. Sabani received dispatches for private trips (including som...
	12. In August 2015, Plaintiff Sabani formed his own limousine company, Freemo Limo, LLC.  Sabani II Dep., 9:9-22.
	13. Freemo offers its transportation services to the public.  Sabani II Dep., 90:19 – 94:24.
	14. In addition to owning and operating Freemo, Plaintiff Sabani signed up to use the Uber App to connect with riders using the UberBLACK product on November 26, 2013. ECF No. 80 (Plaintiffs’ Admitted Facts), at  9.
	15. Plaintiff Sabani is the sole owner of Freemo.  Sabani II Dep., 9:9-22.
	16. Milano is a “sole proprietorship” that is “owned by Mr. Cherdoud.” Motion to Quash (ECF No. 100-1) at 15; Transcript of Hearing (Oct. 18, 2017) at 6:5-9; Exhibit 7, Deposition of Khaldoun Cherdoud taken January 4, 2018 (referred to herein as “Cher...
	17. Milano provides transportation services.  Cherdoud II Dep., 10:8-18.
	18. In addition to owning and operating Milano, Plaintiff Cherdoud signed up to use the Uber App to connect with riders using the UberBLACK product on December 26, 2013. Exhibit 8 (Declaration of Jordan Holtzman-Conston (“Holtzman-Conston Decl.”)), 3.

	II. Plaintiffs’ Agreements With Defendants
	19. Independent transportation companies who desire to use the Uber App to obtain requests to provide limousine services on the UberBLACK product must first enter into a Software License and Online Services Agreement (or similar agreement such as a Te...
	20. These agreements are between “an independent company in the business of providing transportation services (“Customer or “You”)” and Uber.  Exhibit 11 (December 11, 2015 Technology Services Agreement).
	21. For purposes of the Services Agreement, companies like Luxe, Freemo, and Milano, are Uber’s “Customer[s]” who contract for the opportunity to use Uber’s technology. Exhibit 8 (Holtzman-Conston Decl.), 5.
	22. In relevant part, the Services Agreement provides:
	23. Once a transportation company has entered into an agreement with Uber, drivers engaged by that transportation company may also use the Uber App once they agree to the terms of a Driver Addendum to the Services Agreement.  Exhibit 8 (Holtzman-Const...
	24. The Driver Addendum, in relevant part, provides:

	III. What Uber Is And What It Is Not
	25. Uber is a technology company that invented, develops, markets, licenses, and seeks to constantly improve a revolutionary technology that allows people who need things to almost instantaneously connect with a business that can provide it. Exhibit 8...
	26. The Services Agreement defines “Uber Services” as:
	27. The Services Agreement states that:
	28. Uber’s most popular technology—commonly referred to as the Uber App— enables riders and drivers to make a match with each other based on their location, the rider’s transportation budget and needs, and the drivers’ preferences. Exhibit 8 (Holtzman...
	29. The Uber App offers riders an opportunity to request a trip from a number of different transportation options, including, but not limited to, UberBLACK, UberSUV, uberXL, and uberX. Id., 12.
	30. These options vary in cost, vehicle size, and vehicle options. Id.
	31. UberBLACK is just one of Uber’s technology products accessible through the Uber App, and enables riders to connect with luxury black car sedans or town cars. Id., 13. The Uber App, when that term is used in connection with UberBLACK, refers to bo...
	32. UberSUV allows riders to connect with full-sized luxury SUVs, uberXL connects riders with drivers of cost-effective SUVs and other large vehicles, and uberX connects riders with drivers typically in more cost-effective vehicles. Id., 14.
	33. The Uber App is also not limited to connecting riders and drivers, and instead offers an array of marketplace products. Id., 15.
	34. The core of Uber’s business is its technology, which drives its business model. Id., 16.
	35. Uber has spent and continues to spend tens of millions of dollars on developing, expanding, and deploying its technology products. Id., 17.
	36. Uber employs thousands of people in technology-centric roles, and it markets and promotes the services that users are able to access through its various products. Id., 18.
	37. Defendants do not transport riders in Philadelphia. Id., 19.
	38. Defendants do not hire, promote, or transfer transportation providers—like Plaintiffs—who actually provide black car transportation services in Philadelphia. Id., 20.
	39. If a rider cannot secure a driver willing to provide the rider black car transportation services in Philadelphia, there are no Uber employee drivers standing by to fulfill the trip request. Id., 21.
	40. Uber does not contractually or otherwise guarantee rides for riders seeking black car transportation services in Philadelphia, because it is not in the business of providing such transportation services. Id., 22.
	41. Gegen is a wholly-owned subsidiary of Uber that holds a certificate of public convenience from the Philadelphia Parking Authority (PPA). Holtzman-Conston Dep., 11:19-12:2, 12:8-10; 21:11-19.
	42. Transportation companies and individual transportation providers who wish to provide black car limousine services in Philadelphia are required by applicable regulation to hold a certificate of public convenience or to do so in connection with an e...
	43. The application fee for a PPA certificate of public convenience is $12,000. Id., 24.
	44. Qualified transportation companies who do not hold their own certificate of public convenience, such as Plaintiffs’ companies, may affiliate with an entity that holds a certificate of public convenience in order to enable them to provide limousine...
	45. Some UberBLACK transportation providers operate under the certificate of public convenience held by Gegen, while others operate under a certificate held by other limousine companies licensed by the PPA. Id., 26.
	46. Plaintiff Sabani testified that one way to get into the transportation business without having to pay for a PPA license, is to incorporate and then affiliate with Gegen. Sabani II Dep., 70:15-71:24.
	47. There are “many” companies that provide black car services in Philadelphia without relying on the Uber App to generate trip requests. Razak II Dep., 110:11-17.

	IV. Plaintiffs Made Significant Investments In Their Businesses For the purpose of generating profits and avoiding losses.
	48. Luxe perceived that having multiple cars in its fleet was “good business.” Luxe 30(b)(6) Dep., 109:11-19.
	49. At the beginning of 2015, Luxe had just two vehicles. Luxe 30(b)(6) Dep., 251:16-23.
	50. By the end of 2015, Luxe expanded its fleet to six vehicles. Luxe 30(b)(6) Dep., 249:23 – 250:1, 251:12-15, 251:20 – 252:1.
	51. On its Depreciation Detail Listing attached to its 2015 U.S. Income Tax Return, Luxe reported (and claimed $27,793 in depreciation for) a fleet of vehicles that cost it $202,015. Luxe 30(b)(6) Dep., 238:19 – 239:12 (authenticating Luxe’s 2015 U.S....
	52. In 2016, Luxe acquired additional vehicles, including five vehicles at one time from another black car business. Luxe 30(b)(6) Dep., 252:2-12, 303:17 – 304:18.
	53. In 2016, Luxe managed up to sixteen vehicles at one time. Luxe 30(b)(6) Dep., 250:2-7.
	54. Luxe currently has 14 vehicles in its fleet. Luxe 30(b)(6) Dep., 25:22-24.
	55. Luxe financed the purchase of its vehicles. Luxe 30(b)(6) Dep., 116:24 – 117:4, 187:4-8 (“Luxe is paying for the financing.”).
	56. On its 2016 return, Luxe reported that the cost of its fleet of vehicles had more than doubled, to $435,951. That year, Luxe claimed $67,975 in depreciation for these vehicles. Luxe 30(b)(6) Dep., 294:1 – 9, 296:9-19; Exhibit 14 (Luxe’s 2016 U.S. ...
	57. Luxe owns one of its vehicles (a Lincoln Navigator) outright, with no financing obligation. Luxe 30(b)(6) Dep., 117:5-13, 122:10-11.
	58. As for the other 13 vehicles Luxe financed, Luxe will own them outright once its finance payments are completed. Luxe 30(b)(6) Dep., 121:15-24.
	59. Luxe’s goal is to have one driver assigned to each of its vehicles. Luxe 30(b)(6) Dep., 178:10-12.
	60. The number of drivers on Luxe’s active roster may vary from week to week and has been as high as 14-17 drivers. Luxe 30(b)(6) Dep., 26:8-14 (14 drivers on roster), 214:9-18 (had 17 active drivers on roster in May 2017).
	61. From its inception through May 12, 2017, Luxe has had more than 50 independent contract drivers, whose earnings Luxe reported on IRS 1099 Forms. Luxe 30(b)(6) Dep., 217:6-10 (authenticating list of 51 individuals who provided transportation servic...
	62. Plaintiff Razak’s brother used to provide transportation services “a lot” using the Uber App. Luxe 30(b)(6) Dep., 192:3-8. However, he is now so busy operating the Luxe business enterprise (“doing the payroll, fixing the cars”) that he is not driv...
	63. When one of Luxe’s drivers provides transportation services (whether using the Uber App, Blacklane, or any other lead generation source), the revenue from those services is paid to Luxe. Luxe 30(b)(6) Dep., 39:6:17.
	64. Luxe drivers also at times earned cash tips from riders. Razak II Dep., 63:4-9 (acknowledging that he received cash tips as a Luxe driver), 63:11-18 (authenticating 2016 tax return); Exhibit 16 (Razak 2016 U.S. Individual Income Tax Return), at RA...
	65. Luxe pays its drivers from the revenues generated from providing transportation services. Luxe 30(b)(6) Dep., 26:8-14.
	66. Luxe paid approximately $137,633 to its drivers in 2015. Luxe 30(b)(6) Dep., 277:5-10.
	67. Luxe paid approximately $272,753 to its drivers in 2016. Luxe 30(b)(6) Dep., 295:5-9.
	68. Plaintiff Razak’s brother handled the payroll for Luxe. Luxe 30(b)(6) Dep., 39:18-22.
	69. In 2016, Luxe retained Visha Umer to perform payroll services for Luxe. Luxe 30(b)(6) Dep., 315:3-13, 316:1 – 317:2.
	70. Luxe paid Visha Umer $9,800 for working approximately 20-25 hours per week providing payroll services of Luxe. Luxe 30(b)(6) Dep., 315:3-13, 316:1 – 317:2; Exhibit 31 (IRS Form 1099s Luxe issued to its drivers in 2016), at RAZAK_UBER_PL007492.
	71. When a driver does not provide sufficient transportation services to generate enough revenue to cover his or her lease obligation, Luxe has to cover those expenses out of its own pocket. Luxe 30(b)(6) Dep., 101:2-10 & Ex 22.
	72. While Luxe will then attempt to recoup the shortfall from the driver at a later time, that is not always possible. Luxe 30(b)(6) Dep., 102:5-10, 102:19 – 103:7.
	73. When Luxe’s drivers incur costs associated with parking tickets, Luxe attempts to pass the costs of those tickets to its drivers; but if the driver is no longer active, Luxe incurs the expense. Luxe 30(b)(6) Dep., 283:2-24.
	74. Luxe incurs expenses for repairs and maintenance on its vehicles and endeavoring to have its vehicles repaired quickly. Luxe 30(b)(6) Dep., 137:16 – 139:14.
	75. Luxe maintains a corporate account at a nearby Goodyear to provide automotive services. Luxe 30(b)(6) Dep., 175:15 – 176:1.
	76. Luxe also incurs expenses in maintaining its fleet of vehicles, including finance payments, insurance, oil changes and repairs, towing expenses, maintenance, car washes, and “all kinds of professional fees.” Luxe 30(b)(6) Dep., 131:17 – 132:19, 13...
	77. In 2015, Luxe incurred more than $224,000 in deductions that it listed on its U.S. IRS “S Corporation” tax return, which included deductions for salaries and wages paid to drivers, repairs and maintenance, vehicle depreciation, and “Other deductio...
	78. In 2015, Luxe’s “Other deductions” included, among other expenses, $20,000 for commercial liability insurance, $8,641 in commercial comprehensive insurance, $2,910 in advertising expenses, $3,189 for “tolls and parking,” $4,621 for phones, $2,424 ...
	79. In 2016, Luxe incurred more than $783,000 in deductions, which included incurred more than $272,000 in salaries and wages, $77,000 in car repairs and maintenance expenses, $8,700 in taxes and licenses, $67,000 in vehicle depreciation, $3,600 in ad...
	80. In 2016, Luxe’s “Other deductions” included, among other expenses, more than $184,000 for commission fees, $98,000 for commercial insurance, $20,000 for phones, $16,000 for gas, $6,100 for tolls and parking, $2,200 for “professional fees,” $4,900 ...
	81. Luxe also incurs expenses associated with its internet presence (e.g., Yelp and Google) (Luxe 30(b)(6) Dep., 225:7 – 226:4), and its advertising. Id., 281:24 – 282:9.
	82. In order to promote its business and generate its own leads, Luxe advertised, developed an internet presence, and utilized Blacklane and the Uber App so that its drivers could receive trip requests. Luxe 30(b)(6) Dep., 49:20 – 50:14.
	83. Luxe spent $2,900 for its Yelp and Google advertisements. Luxe 30(b)(6) Dep., 282:4-9, 361:24-362:10.
	84. Luxe also created a website – luxelimousineservices.com (Luxe 30(b)(6) Dep., 341:17-342:3), a Facebook account (Id., 347:21-22, 350:1-16), and a Twitter account. Id., 350:23-351:2. See also Luxe 30(b)(6) Dep., 47:15-18 (Luxe operated a website to ...
	85. According to the Luxe website:
	86. According to the Luxe website: “We are available around the clock and unlike most other limousine services we just need 30 min and the limousine will be ready, especially if you use our book now services.” Luxe 30(b)(6) Dep., Exhibit 17 (printout ...
	87. Potential customers could submit a booking request using the Luxe website. Luxe 30(b)(6) Dep., 47:19-22.
	88. Potential customers emailed Luxe to request bookings. Luxe 30(b)(6) Dep., 226:12-14.
	89. Luxe maintained its website at its expense. Luxe 30(b)(6) Dep., 341:21-24, 342:9-12 (Luxe paid fee to maintain website), 342:20 – 343:2 (Luxe paid third party to create website).
	90. In 2017, Luxe engaged an internet Search Engine Optimization company named QRG Direct to help Luxe improve its web presence and to help generate leads independently, outside of Uber and Blacklane. Id., 357:4-358:4, 358:18-360:14. Luxe spent approx...
	91. Luxe has generated its own leads through advertising. Luxe 30(b)(6) Dep., 19:24 – 20:10, 30:19-21.
	92. Luxe purchases supplies for its business. Luxe 30(b)(6) Dep., 284:1 – 285:1.
	93. Luxe incurs travel expenses for its business, including sending Plaintiff Razak’s brother to Buffalo, Orlando, Miami and Tampa for the purpose of investigating the transportation business in those cities to ascertain whether there would be a “bett...
	94. Luxe can control some of its costs, e.g., by delaying an expensive repair or oil change. Luxe 30(b)(6) Dep., 150:7-15.
	95. Other costs are fixed (e.g., car payments and insurance) and will be incurred even if the driver does not generate sufficient revenues to cover his or her lease obligations. Id. at 150:7-15.
	96. In addition to Luxe incurring expenses, Plaintiff Razak also incurs expenses in pursuing his transportation business that he wrote off on his personal taxes. For example, in 2015, Razak reported incurring $18,470 in expenses associated with his bu...
	97. In 2015 and 2016, Plaintiff Razak deducted the expenses associated with providing transportation services on his U.S. Individual Income Tax Return Schedule C (Profit and Loss from Business). Razak II Dep., 48:6-12 (authenticating Razak’s 2015 U.S....
	98. In 2014-2016, Plaintiff Sabani deducted the expenses associated with providing transportation services on his U.S. Individual Income Tax Return Schedule C (Profit and Loss from Business). Sabani II Dep., 126:22-24, 162:1-3, 165:6-8 (authenticating...
	99. In 2013, Plaintiff Cherdoud deducted the expenses associated with providing transportation services on his U.S. Individual Income Tax Return Schedule C (Profit and Loss from Business).  Cherdoud II Dep., 101:9-11 (authenticating 2013 U.S. Individu...
	100. In 2016, Razak reported incurring $9,440 in expenses associated with his business. Razak II Dep., 63:11-18 (authenticating Razak’s 2016 U.S. Individual Income Tax Return); Exhibit 16 (Razak’s 2016 U.S. Individual Income Tax Return), at RAZAK_UBER...
	101. On approximately December 15, 2013, Mr. Sabani entered into a partnership agreement with Barry Limo, LLC that entitled him to 50% ownership of a 2012 Chevrolet Suburban. Sabani I Dep., 92:18-93:4, 94:6-9; Exhibit 19 (Barry Limo, LLC Partnership A...
	102. Barry Limo, LLC passed along responsibility for repair and maintenance costs to Sabani. Sabani II Dep., 130:5-131:24.
	103. Plaintiff Sabani paid $500 per week to Barry Limo, LLC to purchase a Chevrolet Suburban, and now owns the vehicle outright. Sabani II Dep., 73:16-74:3, 78:1-20, 79:10-81:18.
	104. Plaintiff Sabani also engaged up to four independent contract drivers (including himself and at times Plaintiff Cherdoud), whose earnings Freemo reported on IRS 1099 Forms, to provide transportation services for Freemo. Sabani II Dep., 17:14-17.
	105. Plaintiff Sabani testified that his brother affiliates with Freemo instead of creating his own company because his brother did not want to go through the hassle of satisfying the PPA requirements. Sabani II Dep., 12:8-15.
	106. Plaintiff Sabani determines how much to pay his drivers. Sabani II Dep., 15:11-16.
	107. Freemo could take a fee from the money earned by his drivers, but he chooses not to.  Sabani II Dep., 15:17-20, 16:1-4 (could pay drivers less than what Uber transfers to Freemo).
	108. In 2016, Freemo paid one driver more than $44,000 for providing transportation services for Freemo’s private trips as well as trip requests received through the Uber App. Id. 88:14-19.
	109. In 2016, Freemo also paid Plaintiff Cherdoud more than $10,000 for providing transportation services for Freemo’s private trips. Id., 89:7-90:10.
	110. One of Freemo’s drivers in 2016 provided transportation services only for Freemo’s private trips, and did not provide any services for trip requests from the Uber App. Id., 87:12-21.
	111. Freemo also created a website to advertise its business and to generate private trip requests. Sabani II Dep., 90:19-92:3 (authenticating printout of Freemo’s website).
	112. Freemo’s website states:
	113. Freemo’s website solicits customers to make reservations either “online by emailing us or by calling our 24-hour service contact number.” Sabani II Dep., 90:19-92:3 (authenticating printout of Freemo’s website); Exhibit 26 (printout of Freemo’s w...
	114. When he formed Freemo, Plaintiff Sabani intended to form a company that would own vehicles and lease them out to other drivers, thereby becoming a businessman who would make money by collecting lease payments from drivers. Sabani II Dep., 176:22-...
	115. Freemo has advertised on Yelp, and has also created a Facebook profile. Sabani II Dep., 95:8-96:11 (authenticating printout of Freemo’s Yelp advertisement), 97:15-98:12 (Facebook page); Exhibit 27 (printout of Freemo’s Yelp advertisement).
	116. Plaintiff Sabani noted he had been responsible for his driving expenses (including tires, brakes, oil changes, and tolls) when he drove for Barry Limo, LLC before starting Freemo. Sabani II Dep., 76:4-15.
	117. In 2015, Plaintiff Sabani reported $19,300 in expenses on his U.S. IRS tax return, including expenses related to gas, car wash, parking, and office equipment. Sabani II Dep., 164:1-16.
	118. In 2016, Freemo reported on its taxes that it spent $9,700 on advertising expenses, which Plaintiff Sabani described as expenses related to search engine optimization. Sabani II Dep., 166:10-13, 169:6-19.
	119. Plaintiff Cherdoud invested approximately $39,853 in 2013 to purchase a 2013 GMC Yukon XL that he used to complete trip requests, and has paid that vehicle off in full. Cherdoud II Dep., 32:19-33:4, 36:3-11.
	120. Plaintiff Cherdoud was free as an independent contractor to purchase and finance a vehicle from whoever he wanted, and he chose to purchase his vehicle from Fred Beans and finance it through Exeter. Cherdoud II Dep., 94:19-95:17.
	121. Milano also incurs unreimbursed business expenses that it claims on its taxes.  Cherdoud II Dep., 74:16-75:12.
	122. Plaintiff Cherdoud pays for his own phone, is responsible for tolls if he is not transporting a passenger, and pays for the PPA vehicle inspection. Cherdoud II Dep., 80:2-9, 91:5-18, 126:11-127:6.

	V. Plaintiffs And Their Companies Provided Transportation Services Procured From Multiple Lead Channels – Including Private Clients Generated Through Plaintiffs’ Initiative.
	123. Defendants do not prohibit transportation providers from using software applications other than the Uber App or providing transportation services to others. ECF No. 80 (Plaintiffs’ Admitted Facts), at  47.
	124. Luxe’s drivers can generate revenue by providing transportation services using lead generation sources other than the Uber App. Luxe 30(b)(6) Dep., 30:22 – 31:7, 55:7-13.
	125. For example, Luxe reported income of approximately $1,500 in 2015 from “private bookings.” Luxe 30(b)(6) Dep., 273:13-274:1.
	126. Luxe informed its drivers of the opportunity to provide transportation services through a company known as Blacklane. Luxe 30(b)(6) Dep., 378:21 – 379:10.
	127. Plaintiff Razak and his brother, Umer Razak, dispatched Luxe drivers to handle Blacklane trips. Razak II Dep., 74:18-75:7.
	128. Approximately five to seven of Luxe’s drivers signed up to use Blacklane to generate additional revenue for Luxe’s business. Luxe 30(b)(6) Dep., 62:21 – 63:3; Razak II Dep., 10:10 – 11:3.
	129. In fact, Plaintiff Razak himself provided transportation services through Blacklane. ECF No. 80 (Plaintiffs’ Admitted Facts), at  71; Razak I Dep., 40:21-41:7; Razak II Dep., 73:5-8.
	130. More frequently, however, Plaintiff Razak’s job with respect to Blacklane trip requests submitted to Luxe was that of “dispatch” – assigning transportation requests to other drivers on Luxe’s roster. Razak II Dep., 75:4-7.
	131. When Luxe received transportation requests from Blacklane, Plaintiff Razak or his brother “accepted the Blacklane request” on behalf of Luxe and then “assigned the actual transportation job to another” on Luxe’s active roster. Luxe 30(b)(6) Dep.,...
	132. If Luxe accepted the trip request from Blacklane, Luxe would then identify a driver to provide the transportation services. Luxe 30(b)(6) Dep., 59:14-16; Razak II Dep., 11:4-14.
	133. After the trip was completed, Blacklane would pay Luxe, and Luxe would pay the driver who performed the transportation services. Luxe 30(b)(6) Dep., 65:6-14; id. at 65:21-24; id. at 68:9-12.
	134. In the second quarter of 2017 (April – June) alone, Luxe’s drivers performed more than 300 trips generated through Blacklane, resulting in more than $28,000 in revenue. Luxe 30(b)(6) Dep., 377:18 – 378:1; Exhibit 20 (Invoice of Luxe’s Blacklane T...
	135. When Luxe’s drivers provided transportation services to riders they connected with using the Blacklane app or to private clients generated from Luxe’s own advertising, the revenue from those trips did not benefit Uber in any way. Luxe 30(b)(6) De...
	136. Plaintiff Cherdoud testified that he started providing black car services outside of the Uber App in 2016. Cherdoud II Dep., 12:7-18.
	137. At first, Plaintiff Cherdoud worked with Freemo (Plaintiff Sabani’s company) to handle pre-arranged trips. Cherdoud II Dep., 12:19-22, 17:5-9.
	138. In 2016 alone, Plaintiff Cherdoud earned more than $10,000 from non-Uber trips he provided for Freemo.  Cherdoud II Dep., 116:1-117:8.
	139. Plaintiff Cherdoud testified that almost half of his personal income in 2016 was generated from trips performed for Freemo. Cherdoud II Dep., 112:1-4.
	140. While Plaintiff Cherdoud admits that he lacked the “courage” of other transportation providers in terms of how aggressively to promote his business, even he has found ways to promote his independent business, such as by parking next to hotels and...
	141. Plaintiff Cherdoud has received trip requests from the hotel doormen, and uses a Square reader to charge the riders.  Cherdoud II Dep., 21:22-23:1.
	142. Freemo’s drivers have provided rides outside of the Uber App. Sabani II Dep., 16:5-11.
	143. Mr. Sabani, on behalf of Freemo Limo, corresponded with private customers about his company’s pricing for airport and local rides. Sabani II Dep., 107:23-109:14 (authenticating Sabani’s correspondence with Freemo’s private customer); Exhibit 21 (...
	144. Sabani personally provided over 100 trips through his company, and admitted that Uber placed no restrictions on his right to receive Freemo trip requests while simultaneously online on the Uber App. Sabani I Dep., 16:15-20 (over 100 trips), 18:18...
	145. At one point, Freemo negotiated prices with one high-volume customer and was earning $1,700 per week for 40 trips generated outside of the Uber App. Sabani II Dep., 109:4-14.  If Freemo performed more than 40 trips per week, Plaintiff Sabani woul...
	146. The trips provided by Freemo are pre-arranged trips. ECF No. 80 (Plaintiffs’ Admitted Facts), at  13.
	147. Freemo advertised its business in 2015 using pay per click on Google, and that advertising generated phone calls for trip requests.  Sabani II Dep., 16:12-17:4.
	148. As recently as 2017, Freemo has also obtained rides by handing out cards to hotels that say Freemo Limo Transportation Service. Sabani II Dep., 20:16-21:3, 49:11-20, 62:22-63:2 (100-150 business cards to hotels).
	149. Freemo was paid in cash or using the Square payment processing tool for trips its drivers performed outside of the Uber App. Sabani II Dep., 18:9-19. Between August 10, 2015 and May 10, 2017, Freemo used the Square used the Square payment process...
	150. Kevin Bryant is an independent transportation provider who has received leads from the UberBLACK product in Philadelphia. Exhibit 8 (Holtzman-Conston Decl.), 27.
	151. On March 26, 2015, Mr. Bryant went online on the Uber App for the UberBLACK product at 6:40:19 p.m., went offline at 6:54:48 p.m., went online at 7:37:09 p.m., accepted a trip request at 7:43:09 p.m., picked up the rider at 7:51:14 p.m., and comp...
	152. Kevin Bryant also provides transportation services using the Lyft App. ECF No. 66-11 (Certificate of Counsel), 3-5, Exhibits 1 (subpoena to Lyft), 2 (Lyft letter responding to subpoena, including excerpts from Kevin Bryant’s login and ride hist...
	153. According to records produced by Lyft, on March 26, 2015, Mr. Bryant logged onto the Lyft App at 6:40 p.m., finished a ride request at 6:53 p.m., and logged off at 7:44 p.m. ECF No. 66-11 (Certificate of Counsel), 3-5, Exhibit 2 to Certificate ...
	154. On March 31, 2015, Mr. Bryant went online on the Uber App at 6:22:39 p.m., accepted a trip on the UberBLACK product at 6:35:14 p.m., began the trip at 6:38:15 p.m., and completed the trip at 6:47:44 p.m. Exhibit 8 (Holtzman-Conston Decl.), 29.
	155. According to records produced by Lyft, on March 31, 2015, Mr. Bryant finished a Lyft trip at 6:39 p.m. ECF No. 66-11 (Certificate of Counsel), 3-5, Exhibit 2 to Certificate of Counsel (excerpts from Kevin Bryant’s login and ride history records).

	VI. Plaintiffs Determined When, Where, And How Regularly To Provide Transportation Services, Regardless Of Lead Generation Source.
	156. To access the Uber App, transportation providers open the app on their mobile device and log in using their username and password. ECF No. 80 (Plaintiffs’ Admitted Facts), at  14.
	157. After logging on, transportation providers tap a button to go online to be eligible to receive trip requests. Exhibit 8 (Holtzman-Conston Decl.), 30.
	158. Transportation providers are not required to remain on Uber’s premises, physically or virtually (i.e., being online) at any time; they have complete control over when their time spent online on the Uber App (“Online Time”) begins and when it ends...
	159. Drivers choose when to go online on the Uber App, and when to go offline. Razak II Dep., 28:21-24, 29:1-3.
	160. Drivers can go online and offline whenever they want. Razak I Dep., 30:20-23.
	161. Drivers can stay offline for as long as they want. Razak I Dep., 30:24 – 31:3.
	162. Once online, there is no requirement that the driver be engaged with the Uber App in order to stay online. Exhibit 8 (Holtzman-Conston Decl.), 32.
	163. Defendants do not control the number of trip requests that are generated by riders or the number of requests Plaintiffs will receive, schedule start or stop times for Plaintiffs, or require them to work for a set number of hours. Exhibit 8 (Holtz...
	164. Trip requests are determined by the number of riders searching for rides, the number of other transportation providers who are available, and the location of the rider and driver. Exhibit 8 (Holtzman-Conston Decl.), 34.
	165. Drivers are free to reject trip requests for any reason. ECF No. 93 (Memorandum re: Defendants’ Motion for Partial Summary Judgment (Sept. 13, 2017)), at p 9.
	166. Uber cannot require any driver to accept a trip. Id., at p 9.
	167. If not accepted, the request will then be offered to another online transportation provider. ECF No. 80 (Plaintiffs’ Admitted Facts), at  27; ECF No. 93, at p 9.
	168. A trip request is sent to only one Uber driver at any given time, and having drivers who do not intend to give rides being online slows down the process of connecting riders and drivers, and leads to a poorer user experience for riders. ECF No. 9...
	169. If no other transportation provider is available or accepts, the trip request goes unfulfilled. ECF No. 80 (Plaintiffs’ Admitted Facts), at  28; ECF No. 93, at p 9.
	170. If there are insufficient transportation providers to provide rides, there is nothing Defendants could do to force additional transportation providers to go online on the Uber App. ECF No. 80 (Plaintiffs’ Admitted Facts), at  67.
	171. Plaintiffs never suffered any consequences for cancelling trips, and Plaintiffs have not personally been penalized for their respective acceptance rates, or for failing to accept rides. ECF No. 93, at p 9-10.
	172. Drivers are free to cancel trips even after they have accepted them, which Plaintiffs testified they have done on numerous occasions.  Id. (“This court has not been presented with evidence that, in practice, Uber imposed any consequences for driv...
	173. A driver may cancel a trip after he has accepted it but before the rider enters the vehicle if, for instance, the driver calls the rider and asks the rider’s destination, and the driver decides he does not want to travel there. ECF No. 93, at p 9...
	174. Additionally, if the driver indicates on the Uber App that the trip has begun prematurely, he will see the rider’s destination on the Uber App, and may choose to cancel it at that time. Id., at 10.
	175. For drivers registered with UberBLACK in Philadelphia, the requesting rider must be located within Philadelphia. The driver, however, may be anywhere he chooses. ECF No. 93, at p 10.
	176. Ultimately drivers independently decide where to go to offer rides while Online, and drivers are free to ignore any and all information conveyed to them by Uber. Id.
	177. Uber places no restrictions on drivers’ ability to engage in personal activities while Online, and Plaintiffs here, in fact, engaged in a range of personal activities while Online. Id., at p 11.
	178. While online, transportation providers are free to send e-mails advertising their personal limousine company. ECF No. 80 (Plaintiffs’ Admitted Facts), at  52.
	179. While online, transportation providers are free to run a personal transportation company and distribute trips to other drivers. ECF No. 80 (Plaintiffs’ Admitted Facts), at  53.
	180. If a driver chooses to accept a trip request, the driver taps “accept.” ECF No. 93, at p 8.
	181. While online, Plaintiffs, inter alia, accepted rides from private clients, slept, did personal errands, smoked cigarettes, took personal phone calls, rejected trips because they were tired, and conducted business for their independent transportat...
	182. One transportation provider testified that he is a Certified Public Accountant (CPA), and he goes online while he is in his CPA offices, performing his CPA work. Clapp Decl., 5. While online, he continues doing his CPA work such as tax returns a...
	183. One transportation provider stated that Uber does not control him while he is online on the Uber App. ECF No. 66-10, 4. He said he has the right to reject and decline trip requests that he receives from the Uber App without penalty. Id. Uber has...
	184. Plaintiff Razak testified that he left on vacation for two months in 2017, but did not have to ask permission from Uber to go offline for that long. Razak II Dep., 129:20-130:7, 131:8-13.
	185. Plaintiffs did not have “a schedule, crafted by the [Defendants], in which the [Plaintiff] was obligated to spend time working an expressly delineated shift or period of being on-call.” ECF No. 93 (Memorandum re: Defendants’ Motion for Partial Su...
	186. Uber does not require drivers to be online on the Uber App at any time. Razak I Dep., 25:4-6.
	187. Plaintiff Cherdoud testified that it did not matter what his hours were using the Uber App.  Cherdoud II Dep., 19:7-15.
	188. Drivers are free to choose when to drive. Razak II Dep., 27:8-10.
	189. Drivers retain the sole right to determine when and for how long they will use the Uber App. Razak I Dep., 25:7-10 (drivers determine when), 30:15-19 (drivers determine for how long); Exhibit 8 (Holtzman-Conston Decl.), 35.
	190. Each driver “schedules himself.” Razak II Dep., 28:14-15.
	191. Drivers choose when to provide transportation services based on their own interest and motivations. Razak II Dep., 29:15 – 30:3 (“It’s up to you.... [N]obody is forcing you.”).  For example, Plaintiff Razak is driving less now than before for per...

	VII. Plaintiffs’ Managerial Skill And Entrepreneurial Effort Directly Impacted, And At Times Entirely Dictated, Their Opportunity For Profit Or Loss.
	192. Plaintiffs’ earnings were generated by the job.  They are not paid an hourly wage or on a salary basis. Exhibit 8 (Holtzman-Conston Decl.), 36.
	193. Luxe charges its drivers a weekly lease payment amount for the use of its vehicles. Luxe 30(b)(6) Dep., 129:10-13, 130:7-10.
	194. Luxe generates revenues from the weekly lease payments paid by drivers. Luxe 30(b)(6) Dep., 196:18-21, 27:6-18 (Luxe leases its cars to its drivers).
	195. These weekly lease payments are the primary source of revenue for Luxe. Luxe 30(b)(6) Dep., 212:4-10.
	196. In fact, “Luxe doesn’t care if the driver just parks the vehicle in their garage and never does any trips at all, as long as they make their weekly lease payments.” Luxe 30(b)(6) Dep., 189:19 – 190:1.
	197. Luxe’s business model contemplates that it will lease the vehicles in its fleet to other drivers at a weekly lease amount that will exceed the expenses associated with maintaining the vehicles (e.g., finance payments, insurance payments, repairs ...
	198. By acquiring more vehicles, it was Luxe’s objective to generate more revenue by having more drivers pay more leases. Luxe 30(b)(6) Dep., 250:8-17; id. at 294:10-21 (noting that by adding more cars to its fleet, Luxe tripled its gross receipts in ...
	199. In setting the lease amounts, Luxe seeks to strike the right balance between covering its expenses, attracting drivers and making a profit. For example, the lease amount cannot be so low that Luxe is not making a profit. Luxe 30(b)(6) Dep., 149:2...
	200. Luxe sets the lease payment obligations of its drivers based in part on market conditions. Luxe 30(b)(6) Dep., 106:8-21, 148:2 – 150:6 (describing situation in which Luxe reduced a driver’s weekly lease payment).
	201. Luxe and its drivers discuss these issues with each other in an attempt to reach agreement on an appropriate weekly lease amount. Luxe 30(b)(6) Dep., 149:17 – 150:6.
	202. Currently, the amount of the weekly lease varies and ranges from $350 per week to $500 per week. Luxe 30(b)(6) Dep., 129:14-16, 155:20-24.
	203. In addition to owning and operating Luxe with his brother, Plaintiff Razak also leases a vehicle from Luxe, at a rate of $450 per week. Luxe 30(b)(6) Dep., 148:2-9.
	204. Previously, Plaintiff Razak paid Luxe $500 per week. Luxe 30(b)(6) Dep., 148:10-11.
	205. When other vehicles were being refinanced to lower rates (thereby leading to lower lease payments but extending the lease term), Plaintiff Razak elected to not refinance his vehicle, and to continue to make higher lease payments instead; this wil...
	206. Even though the Lincoln Navigator is owned outright by Luxe, the driver who uses it to provide transportation services (not one of Luxe’s owners) continues to pay a weekly lease to Luxe. Luxe 30(b)(6) Dep., 117:14 – 118:5.
	207. In 2015, Luxe had gross receipts or sales of $285,139. Luxe 30(b)(6) Dep., 238:15-21 (authenticating Luxe’s 2015 U.S. Corporate Income Tax Return), 239:21 – 240:3; Exhibit 13 (Luxe’s 2015 U.S. Corporate Income Tax Return), at RAZAK_UBER_PL0007012.
	208. In 2016, Luxe’s had gross receipts or sales of $744,405. Luxe 30(b)(6) Dep., 294:1-12; Exhibit 14 (Luxe’s U.S. Corporate Income Tax Return), at RAZAK_UBER_PL0007040, RAZAK_UBER_PL0007048.
	209. Luxe “competes” against other corporations to attract drivers who may wish to lease vehicles from them to provide transportation services. Luxe 30(b)(6) Depo.137:16 – 138:24, 140:4-14 (noting that sometimes drivers will switch partner corporation...
	210. Another reason that drivers will switch partner corporations is that they wish to lease a different vehicle that their current partner corporation does not have available in its fleet. Luxe 30(b)(6) Dep., 217:12 – 218:8 & 220:12 – 221:1 (describi...
	211. For example, some drivers prefer SUVs, thinking they might obtain more trip requests. Razak II Dep. 33:12 – 34:13.
	212. Luxe owns two SUVs and leases them both at $500 per week, which is the highest lease amount in the entire Luxe fleet. Luxe 30(b)(6) Dep., 222:15-24.
	213. When Luxe acquired one of those SUVs, it negotiated with one of its existing drivers to change his lease from a sedan to the SUV, even though it meant that the driver’s weekly lease payment would increase. Luxe 30(b)(6) Dep., 224:7-24.
	214. Luxe believes that a limousine company’s ability to move more quickly to repair and maintain vehicles would be appealing to drivers. Luxe 30(b)(6) Dep., 137:16 – 138:24 (claiming that “there is no one better” than Luxe at maintaining its fleet of...
	215. Luxe also moves quickly in part because if one of its vehicles needs to be repaired, no one will lease it from Luxe and it will not generate any revenue for the company. Luxe 30(b)(6) Dep., 139:7-14.
	216. Other limousine companies may not generate enough revenue to cover the expenses associated with operating the business, which might not be appealing to potential drivers. Luxe 30(b)(6) Dep., 142:21 – 143:5.
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