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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
ALI RAZAK, et al.    : Judge Michael M. Baylson 
       :  

vs.      : No. 2:16-cv-00573 
       :  
UBER TECHNOLOGIES, INC. , et al. : 
 
 

PLAINTIFFS’ MEMORANDUM OF LAW IN OPPOSITION TO 
DEFENDANTS’ MOTION FOR PARTIAL SUMMARY JUDGMENT 

 
 
I. BACKGROUND 

 
This Court already has ruled that the amended complaint sufficiently alleges 

that UberBLACK drivers are UberBLACK employees.1  The Court’s December 

14, 2016 opinion directed the parties to pursue discovery, and to subsequently 

                                                 
1 “Plaintiffs have sufficiently alleged that they are properly classified as employees 
of the Defendants within the meaning of the FLSA.”  Razak v. Uber Techs., Inc., 
No. 16-573, 2016 U.S. Dist. LEXIS 139668, at *14 (E.D. Pa. Oct. 7, 2016) (ECF 
No. 45);  see also Razak v. Uber Techs., Inc., No. 16-573, 2016 U.S. Dist. LEXIS 
173351, at *10 n.3 (E.D. Pa. Dec. 14, 2016), ECF No. 53.  Consequently this 
memorandum will not address footnotes 1 and 2 of Uber’s memorandum of law, 
which continue to argue the merits of the employer relationship.   
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brief, the issue of whether the drivers are entitled to compensation for the time they 

are logged onto the Uber App.  The parties did conduct such discovery.  

Documents were exchanged, Uber deposed all three driver class representatives, 

and the drivers deposed two of Uber’s Rule 30(b)(6) designees.  Uber filed the 

instant Motion for Partial Summary Judgment before the deposition of its second 

designee.2  Significant disputes arose regarding the deposition of the second Uber 

designee, which are the subject of Plaintiffs’ pending Motion to Stay or Modify 

Briefing Schedule, Motion to Compel Discovery, and Motion for Sanctions (ECF 

No. 67).  While discovery relating to the partial summary judgment motion 

therefore is incomplete as of this writing, enough is known to establish that the 

existence of fundamental factual conflicts precludes summary judgment. 

 

II. FACTS 

Philadelphia UberBLACK drivers (who, unless otherwise clarified, will 

hereinafter be referred to simply as “drivers”) should not be confused with the 

more common Uber-X drivers.  UberBLACK drivers must be licensed by the 

Philadelphia Parking Authority (“PPA); they are required – by Uber – to maintain 

                                                 
2 This was necessitated by various scheduling conflicts. 
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particular standards of dress whenever they transport riders,3 and are required to 

drive particular makes and models of car when they transport the riders.4  

Consequently, whenever the driver is online and prepared to accept a ride request, 

the driver must be dressed for work and operating an Uber-approved, work-related 

vehicle.  Unlike Uber-X drivers, UberBLACK drivers may only accept airport 

rides if and when they are physically located in a particular parking lot at the 

airport.  A driver may be forced to wait in the airport queue for an average of six 

hours before Uber permits the driver to accept a ride.5 

The process by which a driver carries a rider is this: 

• The driver logs onto the Uber App.  This does not signify the driver’s 

ability or willingness to accept rides, but it permits the driver to 

review various features of the Uber App.  Uber collects data from the 

driver while he is logged onto the app – regardless of whether he is 

ready to accept rides (see next step).  In fact, Uber keeps track of the 

                                                 
3 Driver Addendum Related to Uber Services, December, 2013, Exhibit A, at 2.1; 
Holtzman-Conston deposition at page 17, line 20 through page 118, line 5. 
 
4 Holtzman-Conston deposition at page 28, line 3 through page 29, line 13. 
 
5 Razak deposition, at pages 71-72. 
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driver’s key-presses during this logged-on (but offline) time, and 

retains the data.6   

• When the driver is ready to accept riders, he “goes online” by pressing 

a button on the app.  Uber keeps track of the driver’s key-presses 

while he is logged onto the app.  Uber has refused to describe how it 

uses this information.7 

• When Uber determines that a driver should receive a ride request, 

Uber sends a signal to the driver’s cell phone.  The driver then has a 

maximum of fifteen (15) seconds to accept the ride request.  After 

the fifteen seconds – or frequently less than 15 seconds, depending on 

transmission factors – the ride request is automatically withdrawn and 

sent to another driver.8 

• The driver, if able to respond to the ride request within the fifteen-

second time frame, presses a button signifying that he accepts the ride. 
                                                 
6 See Colman deposition at page 41, line 11 through page 42, line 15. 
 
7 Colman deposition at page 20, line 15 through page 22, line 8; and at page 41, 
line 11 through page 42, line 15. 
 
8 Holtzman-Conston deposition at page 41, line 9.  Driver Razak testified that 
drivers never receive the full 15-second acceptance time.  Frequently the time is 5-
7 seconds, sometimes less.  See Razak deposition at page 113, line 6 through page 
115, line 16.  Uber’s designee, Mr. Holtzman-Conston, confirmed that “There’s 
always GPS inaccuracies, especially around tall buildings in cities.”  Holtzman-
Conston deposition, at page 87, lines 7-9. 
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• The driver then rendezvous with the rider, at which time the driver 

presses yet another button to signify that the trip has begun. 

• When the trip is complete, the driver presses a button on the Uber App 

which notifies Uber of the end of the transportation event. 

Uber collects all of the foregoing data, including the location of the driver 

and rider and the dates and times of each of the foregoing steps.  Uber has refused 

to describe how it uses this information.  Its written agreement with the drivers, 

however, specifies that  

Uber and its Affiliates may collect personal data from Driver during the 
course of Driver's application for, and use of, the Uber Services, which 
information may be stored, processed, and accessed by Uber and its 
Affiliates for business purposes, including for marketing, lead generation, 
service development and improvement, analytics, industry and market 
research, and such other purposes consistent with Uber's and its Affiliates' 
legitimate business needs.9 
 

 Because Uber tracks drivers through their cell phone GPS capabilities, Uber 

is able to tell, at any given moment, where all of the online drivers are located.10  

As described above, Uber can also identify all drivers who are logged onto the app, 

but have not yet gone online.  Similarly, Uber can identify riders who are 

requesting drivers.  Uber uses the rider information to motivate drivers to go to 

                                                 
9 Driver Addendum To Software License And Online Services Agreement, 
November 10, 2014, Section 5.3, Exhibit B.   
 
10 Colman deposition at page 40. 
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particular geographic areas; “the marketplace operates more efficiently when 

supply and demand are generally in the same area at the same time,” and “a more 

efficient market would result in a better product.”11 

In contradiction of Uber’s 30(b)(6) policy designee, Mr. Holtzman-Conston, 

Uber’s written agreement with the drivers expressly provides that drivers who fail 

to complete a trip, once accepted, are subject to immediate deactivation of their 

accounts.12   Again, contrary to Mr. Holtzman-Conston’s testimony, drivers may be 

immediately deactivated if they solicit passengers, at any location, “outside the use 

of the Uber app.”13  Drivers, even if licensed by the appropriate governmental 

                                                 
11 Testimony of Uber’s designee, Mr. Holtzman-Conston, at pages 95-97. 
 
12 Driver Addendum Related to Uber Services, June 20, 2014, Section 5.1, Exhibit 
I.  Mr. Holtzman-Conston testified that a driver could cancel a fare in the middle of 
a trip for no reason; Holtzman-Conston deposition at page 65, lines 21-23.  Uber’s 
brief repeats his error at page 8 and in Statement of Facts paragraph 41. 
 
13 Uber Community Guidelines, Exhibit C: 
 

To maintain the transparency and safety of each trip for all users, activities 
conducted outside of Uber's system - like anonymous pickups - are 
prohibited. 
 
What leads to you losing access to your account?  We will take action 
against a driver for activities such as:  …  soliciting payment of fares outside 
the Uber system. 
 

Emphasis in original.  The policy also appears in the Uber Driver Deactiation 
Policy – US Only, Exhibit D, at 15/24:  “We will take action against a driver for 
activities such as:  Accepting illegal street hails while using the Uber app…and 
soliciting payment of fares outside the Uber system.”  By contrast, Mr. Holtzman-
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authority, and despite the fact that they may be transporting unknown riders to or 

from unsafe locations, are not permitted to carry firearms while operating as Uber 

drivers.14  Drivers will be permanently deactivated if they are under the influence 

of drugs or alcohol “while using the app.”15 

 Uber keeps close track of how many ride requests a driver rejects (“rejection 

rate”), and how many rides a driver cancels after he has accepted them 

(“cancellation rate”).16  A driver may be permanently deactivated if his 

cancellation rate exceeds Uber’s standard for a given city, and temporarily 

                                                                                                                                                             
Conston testified without qualification – “one-hundred percent” – that a driver was 
completely free to take a private passenger, or even a competitor’s passenger, 
while online with the Uber app.  See Holtzman-Conston deposition at page 115, 
line 12 through page 116, line 21. 
 
14 Uber Community Guidelines, Exhibit C:   
 

Uber prohibits riders and drivers from carrying firearms in a vehicle while 
using our app. …  If you violate Uber's firearms prohibition policy, you may 
lose access to Uber. 
 

 Uber deliberately withholds a prospective rider’s destination from the driver 
when Uber notifies the driver of the fare opportunity, for the express purpose of 
preventing the driver from rejecting the fare based on the rider’s destination.  
Holtzman-Conston deposition, at page 56, line 7 through page 60, line 13. 

 
15 Uber Community Guidelines, Exhibit C:  “The account of any driver found to be 
under the influence of drugs or alcohol while using the Uber app will be 
permanently deactivated.” 
 
16 Uber Driver Deactiation Policy – US Only, Exhibit D, at 5/24 through 8/24. 
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deactivated if his acceptance rate fails to meet an unspecified standard.17  Again, 

this contradicts Mr. Holtzman-Conston, who – frequently - testified that neither 

rate had any effect on a driver’s account.18   

Riders rate the drivers through the riders’ version of the Uber app;19 a driver 

whose appearance or other behavior fails to maintain a certain rating may have his 

account deactivated, and must “pass” an unspecified remedial course to have the 

account reactivated.20  Uber advises its drivers that if Uber receives a complaint 

that a driver refuses to transport a service animal, “Uber will have to end its 

partnership with you.”21 

 As noted above, Uber’s app routinely malfunctions.  Such malfunctions can 

have serious consequences for the drivers, by logging them offline when fares are 
                                                 
17 Uber Driver Deactivation Policy – US Only, Exhibit D, at 5/24 through 8/24. 
 
18 Holtzman-Conston deposition at page 46, lines 6-20; page 48, lines 12-23; page 
52, line 8 through page 53, line 2; page 93, line 13 through page 99, line 3; and at 
page 128, line 3 through page 129, line 11.  Mr. Holtzman-Conston affirmatively – 
and incorrectly - stated that a driver can cancel a trip for no reason at all.  
Holtzman-Conston deposition at page 64, lines 21-23.  In another instance, Mr. 
Holtzman-Conston stated that a driver would be permitted to eject a rider in the 
middle of a bridge.  Holtzman-Conston deposition at page 67, line 3 through page 
68, line 3. 
 
19 Colman deposition at pages 48-49. 
 
20 See, e.g., February 11, 2015 e-mail chain between driver Sabani and Uber, 
Exhibit J. 
 
21 Airport Extracted Text from UBER_RAZAK_00007349-7361, Exhibit E. 
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available, or by falsely signifying that a driver is online (or offline).  Sometimes 

the Uber app will take all drivers offline.22 

 

III. DISCUSSION 

A. Summary judgment standard 

The parties do not dispute that summary judgment may not be granted if 

there is a genuine issue as to any material fact, and that the evidence must be 

viewed in the light most favorable to Plaintiffs.23 

 

B. Uber’s request for relief is overbroad 

Uber literally asks this Court to rule that driver time “spent online on the 

Uber App does not constitute compensable ‘hours worked’” under federal or state 

law.24  This is obviously overbroad – even Uber must concede that the time a 

driver spends en route to and transporting a passenger must be compensable.  The 

proper inquiry is whether all time spent online is compensable. 

 

 

                                                 
22 Holtzman-Conston deposition at page 11, line 13 through page 113, line 2. 
 
23 See Uber’s memorandum of law at pages 10-12. 
 
24 See the text of Uber’s proposed order, paragraph 2. 
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C. On-call compensation:  the law 

The Supreme Court has held that on-call time may be compensable if “the 

time is spent predominantly for the employer's benefit.”  Armour & Co. v. 

Wantock, 323 U.S. 126, at 133 (1944).  In Armour, firefighters were required to 

stay in the firehouse while on call to respond to alarms.  The Supreme Court held 

that the on-call firefighters who slept, ate, played cards, listened to the radio, and 

otherwise amused themselves were on-duty and therefore deserved compensation 

for their on-call time.  The Court concluded that the firefighters “were none the 

less on duty when inactive.  Their duty was to stand and wait [for an alarm].”  The 

Court observed that “an employer…may hire a man to do nothing, or to do nothing 

but wait for something to happen.  Refraining from other activity often is a factor 

of instant readiness to serve, and idleness plays a part in all employments in a 

stand-by capacity.  Readiness to serve may be hired, quite as much as service 

itself.”  

 The Department of Labor has promulgated regulations stating that on-call 

time is compensable if the employee’s time on-call away from the employer's 

premises is “so restricted that it interferes with personal pursuits.”  Ingram v. Cty. 

of Bucks, 144 F.3d 265, 268 (3d Cir. 1998); see also 29 C.F.R. §553.221(c), (d).  

The Department of Labor's regulation of the Fair Labor Standards Act is entitled to 

substantial deference.  Ingram, supra., at 144 F.3d 268; Elizabeth Blackwell Health 
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Center for Women v. Knoll, 61 F.3d 170, 182 (3d Cir. 1995).  The Department of 

Labor regulations, and the Department’s interpretation of those regulations, include 

the following:25 

• "Workday", in general, means the period between the time on any particular 

day when such employee commences his/her "principal activity" and the 

time on that day at which he/she ceases such principal activity or activities. 

The workday may therefore be longer than the employee's scheduled shift, 

hours, tour of duty, or production line time.  

• An employee who is required to be on duty for less than 24 hours is working 

even though he/she is permitted to sleep or engage in other personal 

activities when not busy. 

• Rest periods of short duration, usually 20 minutes or less, are common in 

industry (and promote the efficiency of the employee) and are customarily 

paid for as working time. 

• Whether waiting time is hours worked under the Act depends upon the 

particular circumstances. Generally, the facts may show that the employee 

was engaged to wait (which is work time) or the facts may show that the 

employee was waiting to be engaged (which is not work time). For example, 
                                                 
25 The quotations are taken from the Department of Labor’s Wage and Hour 
Division Fact Sheet 22, “Hours Worked Under the Fair Labor Standards Act,” at 
https://www.dol.gov/whd/regs/compliance/whdfs22.htm. 
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a secretary who reads a book while waiting for dictation or a fireman who 

plays checkers while waiting for an alarm is working during such periods of 

inactivity. These employees have been "engaged to wait." 

In Ingram, the Third Circuit held that onerous on-call policies that 

significantly interfere with an employee’s personal life warrant compensation of 

on-call time.  144 F.3d at 265.  The court established a four-factor analysis to 

determine whether on-call time was onerous and therefore compensable: 

(1)  Whether the off-premises employee may carry a beeper or leave 

home, 

(2) The frequency of calls and the nature of the employer’s demands, 

(3) The employee’s ability to maintain a flexible on-call schedule and 

switch on-call shifts, and 

(4) Whether the employee actually engaged in personal activities during 

on-call time. 

The Ingram court held that the sheriffs’ on-call time was not compensable 

because they were not required to remain at the sheriff’s office, could carry a 

beeper if they decided to leave home, did not experience a high frequency of calls, 

could trade on-call shifts, and were able to engage in numerous personal activities 

while on-call.  While on call, sheriffs were able to read, watch TV, do housework, 
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shop, garden, spend quality time with children, visit family and friends, and attend 

church services.  

The Ingram court noted that “there is no conflict among the Courts of 

Appeals dealing with this specific issue.”  Thus it is useful to see how other 

circuits have addressed the on-call compensation issue. 

Eighth Circuit courts have held that time spent away from an employer’s 

premises may constitute compensable hours of work if conditions imposed by an 

employer restrict the employee from using the time for personal pursuits.  Cross v. 

Arkansas Forestry Commission, 938 F.2d 912, 916 (8th Cir. 1991).  In Cross, 

firefighters were required to monitor a hand-held radio at all times within a specific 

range, respond to calls within thirty minutes, and depart for the emergency 

immediately.  The court found that the on-call policy sufficiently restricted the 

firefighters from using their time for personal pursuits, and was therefore 

compensable. 

The Ninth Circuit relied on a seven-factor test to determine the level of 

interference on-call time has on an employee’s pursuit of personal activities, and 

whether it warrants compensation:  

(1) Whether on-call duties are similar to and as demanding as regular duties; 

(2) The required response time; 

(3) The ability to use a pager to ease restrictions; 
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(4) The ability to trade on-call shifts; 

(5) Excessive geographical limitations; 

(6) Personal activities; 

(7) Frequency of calls. 

While on-call, coroners were required to carry a phone, a pager, a two-way 

radio, and use the county van, and were required to answer a page or phone call 

within fifteen minutes.  However, the coroners also were able to socialize with 

friends, dine out, shop, read, watch television, or enjoy hobbies during their on-call 

time.  The court ruled against compensating on-call time because the coroners 

could pursue private interests during their on-call time, and – unlike the present 

matter - a collective bargaining agreement existed which addressed overtime 

compensation policies. 

The Tenth Circuit also focuses on the degree to which the burden on the 

employee interferes with his or her personal pursuits.  The Tenth Circuit has 

promulgated three relevant factors in determining whether on-call time is 

compensable: (1) the number of calls received while on-call, (2) required response 

time, and (3) the ability to engage in personal pursuits while on-call.  Pabst v. 

Oklahoma Gas & Elec. Co., 228 F.3d 1128, 1132 (10th Cir. 2000); Renfro v. City 

of Emporia, 948 F.2d 1529, 1537–38 (10th Cir.1991). In Renfro, while firefighters 

were not required to remain on the premises while on call, they were required to 
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report within 20 minutes of a call and were called 3-5 times a day.  948 F.2d at 

1535.  The court found that this significantly interfered with personal activities and 

their ability to work in other employment and therefore, the on-call time was 

compensable. 

In Pabst, technicians received 3-5 calls per on-call period, were required to 

respond to alarms within 10-15 minutes, and were subject to discipline if they 

failed to respond in time.  228 F.3d at 1131.  The court found that the frequency of 

calls and the short response times forced the technicians to remain at or near their 

home while on call, substantially interfering with their ability to pursue personal 

activities and warranting compensation of on-call time.  

The Fifth Circuit, in Bright v. Hous. Nw. Med. Ctr. Survivor, Inc., 934 F.2d 

671 (5th Cir. 1991), held that an on-call employee whose only restrictions were 

that he remain sober, be reachable by beeper, and be within twenty minutes of his 

place of work, was not entitled to compensation for his on-call time.   

Both Cross and Renfro were cited by the Sixth Circuit, in Martin v. Ohio 

Tpk. Com., 968 F.2d 606, 611 (6th Cir. 1992), which held that  

the employees must show that the on-call policy imposes additional burdens 
that seriously interfere with their ability to use the time for personal pursuits.  
For example, the employees may be able to show, like the employees in 
Renfro, that the employer calls them back so frequently as to make effective 
use of the time impractical. Alternatively, the employees could show, like 
the plaintiffs in Cross, that the employer's on-call system is so distracting or 
cumbersome as to seriously inhibit personal activities. 
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 The various circuits therefore agree on the main factors involved in 

assessing the on-call impact on the employee’s life.  All agree that the analysis 

must be determined on a case-by-case basis.  All agree that the more frequently the 

employee may be called, the length of time within which the employee must 

respond to a call, the employee’s ability to interact with friends, family and 

personal pursuits while on-call, and the geographic restrictions imposed by the 

employer on the employee, are key to the analysis. 

 There is another factor which must be included in the analysis, however, one 

set forth by the Supreme Court but which the foregoing circuit court cases do not 

discuss:  Whether, and to what extent, the employee’s on-call time benefits the 

employer. 

Of course an employer, if he chooses, may hire a man to do nothing, or to do 
nothing but wait for something to happen.  Refraining from other activity 
often is a factor of instant readiness to serve, and idleness plays a part in all 
employments in a stand-by capacity.  Readiness to serve may be hired, quite 
as much as service itself, and time spent lying in wait for threats to the safety 
of the employer's property may be treated by the parties as a benefit to the 
employer.  Whether time is spent predominantly for the employer's benefit 
or for the employee's is a question dependent upon all the circumstances 
of the case.26 
 

 Stated another way, from the employer’s perspective, “[f]acts may show that 

the employee was engaged to wait, or they may show that he waited to be 

                                                 
26 Armour & Co. v. Wantock, 323 U.S. 126, 133 (1944).  Emphasis added. 
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engaged.”27  As discussed below, the simple fact that drivers were on-line at any 

given moment conferred a huge benefit on Uber – hence, they were engaged to 

wait. 

 

D. Restrictions on employees while on call 
 

Uber drivers do not have scheduled shifts; or, rather, their shifts are self-

selected.  During the time they are “on duty” or “online,” however, there is one 

overriding factor which governs their employment:  They have fifteen seconds, or 

less, to respond to a call, and, once they have accepted that call, they must 

immediately proceed to pick up the rider.  This distinguishes their employment 

from the sheriffs in Ingram and the coroners in Berrry, who were able to engage in 

extensive personal activities such as doing housework, shopping, gardening, 

enjoying hobbies, spending quality time with children, attending church services, 

and visiting family and friends.  It is far more restrictive than Bright, where the 

employee had to be available in twenty minutes.  It is even more restrictive than 

Cross, where the firefighters had to constantly monitor a radio, respond to calls 

within thirty minutes, and depart for the emergency immediately.   

Moreover, and unlike the foregoing cases, the drivers have to be in dressed 

in work clothes and driving Uber-approved vehicles whenever they are online.  

                                                 
27 Skidmore v. Swift & Co., 323 U.S. 134, 137 (1944). 
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There is no time to duck into a phone booth and change clothes, or to drive home 

to exchange the family car for the Uber-approved vehicle.  The driver – if he is to 

work at all – has to hit the button and hit the gas.  Things are worse at the airport 

queue, where, in addition to having to pay attention to their cell phones while in 

uniform near their vehicles, they must wait an average of six hours before they 

receive a fare.  

The result of Uber’s requirements is that drivers spend long hours waiting to 

instantly respond to frequent requests.28  Based on Uber’s data, for example, 

plaintiff Razak spent an average of 7 hours and 17 minutes online each day he 

worked from July 16, 2014 to April 7, 2017, receiving an average of over 10 fare 

requests each day and completing more than six per day.  Plaintiff Sabani averaged 

12 hours online each day; received an average of over five fare requests per day 

and completed four per day during the period December 13, 2013 through January 

24, 2017.  Plaintiff Cherdoud worked an average of 9 hours 16 minutes per day, 

receiving over seven fare requests per day and completing over five per day during 

the period December 30, 2013 to April 7, 2017.29  Under Ingram and the other 

circuit cases, this is a frequent use of on-call time, and plainly a colossal restriction 

                                                 
28 And see other drivers’ description of the pressures imposed on Uber drivers at 
NPR’s program, located at http://www.npr.org/2017/06/08/532022847/uber-
drivers-dont-feel-like-their-own-bosses. 
 
29 See the spreadsheets based on Uber’s records, attached as Exhibits F, G and H. 
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of an employee’s ability to spend his or her time on private matters.  The Ingram 

court, for instance, cited with approval the Renfro court’s finding that receiving 

three to five calls a day was sufficiently frequent to establish on-call 

compensability.  Ingram, at 144 F.3d 269. 

The drivers on-call “freedom of movement,” a factor addressed in Ingram, is 

governed by these requirements:  While the driver may be anywhere, the 

prospective rider must be located within the City of Philadelphia.30  With the 

exception of the airport and train station queues (which have their own geographic 

limitations), the driver who is closest to the prospective rider is the one who gets 

first crack at the fare.  As a practical matter, a driver who wants to earn money 

cannot stray far from the confines of the city boundary, and he or she must at all 

times be prepared to move on a moment’s notice.  This differs from Ingram’s more 

relaxed facts, where the deputies, “if paged, must report to work within a 

reasonable time.  Ingram, at 144 F.3d 266.31 

Uber attempts to minimize these restrictions by arguing that the drivers are 

free to ignore calls, to cancel or reject fares, or to go offline entirely.  This is not 

so; in fact, Uber’s structure actually coerces its employees to stay online, pay 

                                                 
30 Holtzman-Conston deposition at pages 88-91. 
 
31 For the same reason, the drivers’ circumstances are unlike those of the Martin 
plaintiffs, who were not required to arrive within a certain time after being called.  
968 F.2d at 612. 
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attention and maximize the number of fares they receive (from which Uber takes 

its share).  As discussed above, drivers are penalized if they fail to accept too many 

calls.  First, they are automatically logged offline for a period of time if they fail to 

accept three fares in an hour.  Second, if they cancel or reject a fair after first 

accepting it, their rejection and cancellation rates are affected, which may result in 

the temporary, or even the permanent, deactivation of their Uber accounts.32  

Because of GPS interference or Uber app malfunctions, drivers may not even 

receive notifications sent by Uber, and thus be improperly penalized.  Knowing 

this, the drivers must respond to calls if they are to continue to be Uber employees.  

Third, going offline effectively makes them unemployed, when the whole purpose 

of the UberBLACK program is to foster their employment.  After all, the drivers 

are billed every week for their Uber car payments and car insurance and annual 

PPA stickers – whether they get paid for fares or not.33  Uber very deliberately has 

created a system of self-scheduled shifts.  Within those shifts, the law discussed 

above governs compensability, and the employees are entitled to compensation for 

their time. 

                                                 
32 Because Mr. Holtzman-Conston’s testimony was so blatantly contrary to Uber’s 
written regulations, his credibility on this topic is not only lacking, but suspicious. 
 
33 See Holtzman-Conston deposition at pages 30-34.  Mr. Holtzman-Conston 
testified that 75% of UberBLACK drivers are covered by Uber-subsidiary Gegan’s 
insurance (page 30), and that each driver is billed $120/week for the insurance 
premium. 
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Uber makes much of isolated occasions when its employees violated the 

airport queue rules, or inadvertently failed to go offline, or slept in their cars while 

online.  Uber’s complaints may be addressed this way:  

First, as set forth above, the Department of Labor recognizes that employees 

may – indeed, should – sleep on the job.34  Given the nature of their employment, it 

is not surprising that the drivers do so. 

Second, Uber has established employee disciplinary penalties, which it is 

free to impose at its discretion.  For example, with airport queue abuse is 

punishable by a one-week bar from the airport.35  Like employees who surf the 

web while sitting in an office, such activity is foreseeable and, in fact has been 

foreseen by Uber.  That penalties may be imposed does not mean that the 

employees have not been employed; nor do the isolated instances cited by Uber 

suggest that such practices are widespread.36 

                                                 
34 “An employee who is required to be on duty for less than 24 hours is working 
even though he/she is permitted to sleep or engage in other personal activities 
when not busy…Rest periods of short duration, usually 20 minutes or less, are 
common in industry (and promote the efficiency of the employee) and are 
customarily paid for as working time.”  Department of Labor’s Wage and Hour 
Division Fact Sheet 22, “Hours Worked Under the Fair Labor Standards Act,” at 
https://www.dol.gov/whd/regs/compliance/whdfs22.htm. 
 
35 Holtzman-Conston deposition at page 110.  The de minimus nature of the penalty 
suggests that Uber is not terribly distressed by such abuse.   
 
36 This memorandum cannot sensibly address the testimony proffered by Mr. 
Clapp, the CPA.  Mr. Clapp was not previously identified by Uber and, as set forth 
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Third, the Uber app was designed by Uber, and not by its drivers.  Uber 

could certainly design the driver’s app to automatically shut down after a period of 

inactivity, or after the expiration of a certain amount of time, or if the driver’s cell 

phone GPS shows a sustained lack of movement.  If the system is susceptible to 

error or abuse, the risk is one Uber has chosen to accept. 

Fourth, Uber is simply wrong on some of its accusations.  Plaintiff Razak 

did not drive for Blacklane while online for Uber.  Assisting his brother’s 

limousine operation, Razak accepted the Blacklane app request, but assigned the 

actual transportation to another of his brother’s drivers.  In January, 2017 Razak 

and other drivers did not choose to go to a protest while online – Razak clearly 

testified that he went to the protest intending to work, taking advantage of 

customers’ need for rides to and from the protest; however, his car became stuck in 

traffic, so badly that he had to walk to friend’s car to get away.37 

                                                                                                                                                             
in Plaintiffs’ motion for stay, to compel and for sanctions, Plaintiffs have not had 
an opportunity to depose him. 
 
37 Uber has taken Razak’s testimony out of context and has taken advantage of 
Razak’s language barrier to bolster its claim that Razak was online but not in fact 
working while he was at the January 29th protests regarding refugee deportations. 
A review of the entire transcript reveals that Razak went to the protest for the 
purpose of providing transportation to potential riders going to and from the 
protest.  Razak deposition at pages 124-130.  Razak explained that he went to the 
protests that day because he heard there was an ample work opportunity there 
(“they were saying that a lot of pickups coming up”).  Razak deposition at page 
130.  However, when he got to the protest, he realized that he was not able to get 
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Fifth, and perhaps most important:  Neither Department of Labor guidance, 

nor jurisprudence from any circuit, holds that employees are strictly prohibited 

from pursuing personal business or pleasure while on-call.  The question, rather, is 

how much the employer’s on-call requirements restrict those pursuits.   

 

Thus, Uber’s employee on-call requirements significantly restrict an 

employee’s time while he or she is online.  Under Ingram and the other cases cited 

above, that time is fully compensable under the FLSA and Pennsylvania law. 

 

E. The employers benefit from the drivers’ online time 

Uber agrees that one of the factors in analyzing the compensability of online 

time is the benefit received by Uber from that online time.38  The Supreme Court 

considered this factor to be critical – it defined the issue as “[w]hether time is spent 

predominantly for the employer's benefit or for the employee's.”  Armour & Co., 

supra.  Viewed in this light, Uber receives significant benefit simply from having 

the drivers logged onto their apps, and even greater benefit from having them 

online. 

                                                                                                                                                             
his car in and out of the protest area, preventing him from transporting customers 
to and from the protest.  Razak deposition at page 130.   
38 Uber’s memorandum of law, at page 12-13. 
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As described above, Uber collects data from the driver while he is simply 

logged onto the app, even before he goes online.  Uber even keeps track of the 

driver’s key-presses during this logged-on (but offline) time, and retains the data.  

The value of such data can only be conjectured at this point, because Uber has 

refused to reveal it.  But it is known that Uber, in writing, proclaims that it will use 

the data “for business purposes, including for marketing, lead generation, service 

development and improvement, analytics, industry and market research, and such 

other purposes consistent with Uber's and its Affiliates' legitimate business needs.”  

Certainly selling this data – data which apparently is capable of revealing what 

web sites a driver visits, even what e-mails and text messages a driver types - to 

data mining companies is “consistent with” Uber’s business needs.  But even if 

Uber does not sell the data, it is invaluable to Uber for its own commercial needs.   

Once the drivers go online, Uber knows not only where the driver is and 

what he or she is doing, but also where the active drivers are located.  From this 

information Uber can cross-reference driver availability with rider requests, and 

can “encourage” the drivers to move to other areas through its “surge-pricing” and 

active area announcements.  After all, as Mr. Holtzman-Conston testified, “the 

marketplace operates more efficiently when supply and demand are generally in 

the same area at the same time,” and “a more efficient market would result in a 

better product.”  Uber can continue to manipulate this process throughout the day, 
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maximizing its profits all the while.  Moreover, the data Uber acquires through 

these driver patterns can inform Uber’s business plans, can be shared with 

municipalities to modify traffic patterns, may even be utilized in programming 

Uber’s experimental remotely-operated vehicles. 

But perhaps the greatest benefit Uber gains from having its employees 

online is that it is able to more quickly serve interested riders, and thereby 

maximize the rider satisfaction – and repeat business – generated by prompt 

service.  There is great value to Uber in having employees “engaged to wait.”  

Uber accomplishes this goal through its Uber app structure, and at the expense of 

its drivers’ exhaustion. 

 

F. There can be no summary judgment here 

It is tempting to suggest that summary judgment should be entered in favor 

of the plaintiffs on the compensability of online time; but such a result is bound to 

be short-lived.  Weighing the restrictions placed on Uber drivers by the Uber app 

process, evaluating the benefits received by Uber from having its drivers online – 

indeed, assessing the credibility of the witnesses who have testified thus far in this 

case – is for the jury, not for the court on a motion for summary judgment.  It 

should be remembered that the only reason the Ingram court found that summary 
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judgment was proper was because there were no facts in dispute.  That is not so in 

the present posture of this case. 

 

 

 

IV. CONCLUSION 

The motion for partial summary judgment should be denied. 

 

       Respectfully submitted: 

       s/ John K. Weston________________ 

       JOHN K. WESTON 
       JEREMY E. ABAY 

      Attorneys for Plaintiffs 
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