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Jeremy E. Abay (PA Bar # 316730) 

John K. Weston (PA Bar # 26314) 

SACKS WESTON DIAMOND, LLC         
1845 Walnut Street, Suite 1600 

Philadelphia, Pennsylvania 19103 

T: (215) 925-8200 | F: (267) 639-5422 

 

Attorneys for Plaintiffs 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 

   

     Hon. Michael M. Baylson, U.S.D.J. 

 

     Civil Action No. 16-573 

 

 

 

 

PLAINTIFFS’ SUPPLEMENTAL MEMORANDUM IN OPPOSITION TO 

DEFENDANTS’ MOTION FOR PARTIAL SUMMARY JUDGMENT 

  

 Plaintiffs Ali Razak, Kenan Sabani and Khaldoun Cherdoud (“Plaintiffs”) 

respectfully request that this Court deny Defendants Uber Technologies, Inc. and 

Gegen, LLC’s (collectively “Uber”) Motion for Partial Summary Judgment (ECF 

No. 66).  Pursuant to the Court’s July 14, 2017 Order (ECF No. 72), Plaintiffs submit 

the following memorandum in further support of their opposition.  

  

ALI RAZAK, KENAN SABANI and 

KHALDOUN CHERDOUD,  

individually and on behalf of all others 

similarly situated,         

Plaintiffs, 

v. 

UBER TECHNOLOGIES, INC. and 

GEGEN LLC, 

 

Defendants. 
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I. Uber’s argument, that a driver’s online time is not compensable because 

 of its voluntary nature, is legally flawed and factually false.  

  

 Uber takes the audacious position that, even if their drivers are employees, no 

online time is compensable – not time spent driving to and transporting customers, 

not time spent returning lost items, not time spent parked in Uber’s airport queue or 

the 30th Street Station queue, not time spent driving towards locations recommended 

by Uber, not time spent returning to Philadelphia after driving an Uber customer to 

New York City, not time spent cleaning up after an intoxicated Uber customer 

between fares.  None of that time, according to Uber, is compensable because, even 

if their drivers are employees, they can refuse to work.    

 Uber’s argument underscores the reality that the “gig economy” has ushered 

in a new Gilded Age.   The proposition that online time is not compensable because 

“transportation providers retain the sole right to determine when, where, and for how 

long they are online”1 is a modern version of the Lochner-era argument that 

repugnant workplace conditions are permissible because of the laborer’s “freedom 

of contract.”2  Like the robber barons of the 19th-century, Uber has amassed 

enormous wealth by refusing to pay the drivers who actually provide the service.   

                                           
1 Defs.’ Br. 13, ECF No. 66-2. 

 
2 Lochner v. New York, 198 U.S. 45 (1905) (symbolizing an infamous period of legal 

history from 1897 to 1937 in which the Court systematically invalidated labor 

regulations); W. Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937) (often referred to 
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 The Uber drivers “freedom of contract” is illusory, just as it was for laborers 

a century ago.3  Uber’s affiant, George Clapps, testified, “The reality is, if you say 

no to any of [Uber’s terms], you can’t drive on the app.”4  The premise of Uber’s 

current motion is not only legally antiquated, it is factually false.  

 A. The voluntary nature of work is irrelevant to whether the   

  employee is entitled to compensation. 

 

 The “voluntariness of the employees’ actions is irrelevant.”  Reich v. 

Brenaman Elec. Serv., No. 95-cv-3737, 1997 U.S. Dist. LEXIS 4163, at *12 (E.D. 

Pa. Mar. 28, 1997).  It is likewise irrelevant that those actions benefit the employee 

in addition to the employer.  Id.  Nor does it matter if hours worked were “spent in 

idleness.”  29 C.F.R. § 778.223. What does matter is that the employee was “suffered 

or permitted to work,” as is the case here.  Id.  

 Uber permits its drivers “to determine when, where, and for how long they are 

online…”5  This open-door policy allows Uber to saturate the market with drivers, 

                                           

as “the switch in time that saved nine” and viewed as the end of the Lochner-era) 

(the Fair Labor Standards Act was enacted the following year).      

     
3 Spierling v. First Am. Home Health Servs., 737 A.2d 1250, n. 15 (Pa. Sup. Ct. 

1999) (quoting George E. McNeill of the Eight Hour League). 

 
4 Clapps Dep. Trans. 22 (attached as Ex. A). 

 
5 Defs.’ Br. 13. 
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drowning out competition6, and maximizing Uber’s income by connecting 

customers with drivers in minutes.7  That business model hinges on the false 

independent contractor label8, which allows Uber to avoid paying wages, and which 

forces drivers to suffer all of the operational costs of being online: gas, parking, 

maintenance, vehicle depreciation, insurance, regulatory fees, etc.9  In sum, Uber 

permits – indeed, encourages – drivers to go online to work and, while online, the 

drivers suffer for Uber’s benefit.  This renders the online time compensable. 

 B. Online time according to Uber’s policies and data.  

  

 The parties fundamentally disagree on how the drivers spend their online time.  

Uber suggests that the drivers are free to do whatever they want, even attend a 

                                           
6 See Checker Cab Phila. v. Phila. Parking Auth., No. 16-4669, 2017 U.S. Dist. 

LEXIS 86781 (E.D. Pa. June 6, 2017) (discussing how the regulatory authority does 

not require Uber to submit to the medallion cap).  

 
7 See Razak statistics discussed infra. 

 
8 The label carries no legal cachet.  See Rutherford Food Corp. v. McComb, 331 U.S. 

722, 729 (1947) (“putting on an ‘independent contractor’ label does not take the 

worker from the protection of the FLSA”). 

 
9 Taxpayers suffer too.  Worker misclassification results in $3-4 billion lost federal 

income and employment tax revenue each year.  U.S. Dep’t of the Treasury, General 

Explanations of the Administration’s Fiscal Year 2013 Revenue Proposals, 148 

(2012), (http://www.treasury.gov/resource-center/tax-policy/Documents/General-

ExplanationsFY2013.pdf). 
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protest, because they can reject and cancel fares at-will.10  Uber’s own policies, 

however, tell a different story. 

 First, and most importantly, drivers have 15 seconds to respond to a fare 

request, otherwise the request is deemed rejected and goes to another driver.  Such 

rejections decrease a driver’s acceptance rate, and a low acceptance rate subjects the 

driver to temporary deactivation.11  Similarly, Uber suggests that a driver is free to 

cancel a fare once accepted, even testifying that a driver is free to eject a passenger 

on the Ben Franklin Bridge.12  Uber neglects to inform the Court that they have a 

written policy forbidding drivers from cancelling fares after accepting a trip. 13  Too 

many cancellations subjects the driver to deactivation.14 

 Uber’s own data reveals the effects of these policies.15  Ali Razak, for 

example, accepted and completed over 80% of his 5,153 trip entries.  Whereas, his 

cancellation and rejection rates were less than 6% and 3%, respectively.  Perhaps the 

most enlightening statistic is Mr. Razak’s median response time of 4 minutes and 48 

                                           
10 Def.s’ Br. 8. 

 
11 Uber Driver Deactivation Policy 7-8, ECF No. 68-8. 

 
12 Holtzman-Conston Dep. Trans. 67:3-68:3 (complete transcript attached as Ex. B). 

 
13 Driver Addendum, June 20, 2014, Section 5.1, ECF No. 68-13.  

 
14 Uber Driver Deactivation Policy 5-7, ECF No. 68-8.  

 
15 In discovery, Uber produced data for 5,153 trip entries for Mr. Razak. 
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seconds.  Stated differently, Uber customers spent less than five minutes waiting to 

be picked up by Mr. Razak.  That is why Uber is so successful.  Drivers are on-the-

go while online, ready to respond to requests, and are able to get to the customer in 

minutes.16  They are not, as Uber suggests, at home napping. 

II. The whole story from George Clapps.17 

 There are several important takeaways from George Clapps’s deposition 

testimony, which in balance supports the Plaintiffs.  First, it is unclear if Mr. Clapps 

is a putative class member because he tries to limit his time in Philadelphia County, 

and only comes into the City to drop off passengers.18 

Second, a lot of damaging information was omitted from Mr. Clapp’s declaration.  

For example, Mr. Clapps told the attorney who drafted the declaration that he “could 

make the argument that I’m not really an independent contractor… because of the 

amount of control that Uber exercise[s].”19  That was left out, as were his examples 

of Uber’s restrictions, including:  

 “[G]etting deactivated if you [provide] service to one of the 

competitors.” Clapps Dep. Trans. 30:11-86:4. 

                                           
16 Clapps Dep. Trans. 85:11-86:4. 

 
17 Mr. Clapps is the one driver who agreed to sign a declaration in support of Uber’s 

motion.  See Clapps Decl., ECF No. 66-10. 

 
18 Clapps Dep. Trans. 19:15-20:22. 

 
19 Clapps Dep. Trans. 30:4-10. 
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 Having to accept UberX fares.  Clapps Dep. Trans. 75:1-76:19. 

  

 “[D]eactivation if you accept or you didn’t or you rejected too 

many…” Clapps Dep. Trans. 77:7-13.  

 

 Having to “physically sit at the airport 10, 12, 14 hours a day” 

because the airport queue is “flawed.”  Clapps Dep. Trans. 79:1-10.  

 

 Having to accept a trip request without first knowing the destination, 

then being subject to deactivation if you cancel the fare.  Clapps 

Dep. Trans. 12:6-14:18. 

 

 Having to constantly move around to “increase the likelihood of 

getting a ride request.”  Clapps Dep. Trans. 84:4-86:4 

 

 Mr. Clapp’s declaration, which was crafted by Uber’s attorneys, 

conflicts with the foregoing testimony.  Consider the following line from the 

declaration: “I… go online when I am in my CPA office… While I am logged 

into the Uber App and online, I keep doing my CPA work in my office.”  

Without additional context, that statement suggests that an individual can run 

an accounting firm while working online as an UberBLACK driver.  The 

attorney who wrote the declaration – Wendy Sue Buckingham20 – left out the 

fact that the “CPA office” is actually a virtual office that Mr. Clapps rarely 

visits.21   

  

                                           
20 Clapps Dep. Ex. 3. 

 
21 Clapps Dep. Trans. 69:1-70:2.  
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III. Conclusion. 

 

 The parties offer starkly different versions of how the drivers spend their 

time spent online.  The version offered by Uber’s corporate designee, who claimed 

that a driver could eject a passenger in the middle of the Ben Franklin Bridge, 

contradicts Uber’s own written policies. 22  The Plaintiff’s version, on the other 

hand, aligns with Uber’s written policies, consistent with Uber’s data and, as it 

turns out, supported by Uber’s affiant.  These fundamental factual conflicts 

preclude summary judgment. 

 

Respectfully submitted, 

 

      SACKS WESTON DIAMOND, LLC 

 

      s/ Jeremy E. Abay   

      JEREMY E. ABAY 

      JOHN K. WESTON 

 

      Attorneys for Plaintiffs 

 

 

Dated:  August 4, 2017 

 

                                           
22 See, e.g., Holtzman-Conston Dep. Trans. 67:3-68:3 and Driver Addendum, June 

20, 2014, Section 5.1, ECF No. 68-13. 
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CERTIFICATE OF SERVICE 

 

I, Jeremy E. Abay, attorney for Plaintiffs, certify that the foregoing 

Supplemental Memorandum in Opposition to Defendants’ Motion for Partial 

Summary Judgment (ECF No. 66) has been filed electronically on the date below 

and is available for viewing and downloading from the ECF system.  Service has 

thereby been made on all parties via the following attorneys of record: 

 

Paul C. Lantis, Esq. 

Robert W. Pritchard, Esq. 

Andrew Spurchise, Esq. 

Wendy Sue Buckingham, Esq. 

Joshua C. Vaughn, Esq. 

Niloy Ray, Esq. 

Sophia Behnia, Esq. 

LITTLER MENDELSON, P.C. 

Three Parkway 

1601 Cherry Street, Suite 1400 

Philadelphia, PA 19102 

 

Attorneys for Defendants 

 

       

 

      s/ Jeremy E. Abay   

      JEREMY E. ABAY  

 

   

Dated:   August 4, 2017 
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