
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

ALI RAZAK, KENAN SABANI and, 
KHALDOUN CHERDOUD, individually 
and on behalf of all others similarly situated, 

Plaintiffs, 

v. 

UBER TECHNOLOGIES, INC. and 
GEGEN LLC, 

Defendants. 

:
:
:
:
:
:
:
:
:
:
:

Case No. 16-0573 
 
Judge Michael M. Baylson 

 
 

DEFENDANTS’ STATEMENT OF UNDIPSUTED MATERIAL FACTS  
IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT 

 
Defendants Uber Technologies, Inc. and Gegen LLC, by and through its undersigned 

attorneys, file this Statement of Undisputed Material Facts in Support of their Motion for Partial 

Summary Judgment:  

1. Uber is a technology company that offers a mobile smartphone application to 

connect riders looking for transportation to independent transportation providers looking for 

riders (the “Uber App”). Deposition of Jordan Holtzman-Conston (“Holtzman-Conston Dep.”), 

11:19-12:2, 12:8-10. 

2. Transportation companies and individual transportation providers who wish to 

provide “black car” limousine services in Philadelphia are required by applicable regulation to 

do so in connection with an entity licensed by the Philadelphia Parking Authority (PPA). 

Declaration of Jordan Holtzman-Conston (“Holtzman-Conston Decl.”), ¶3. 

3. Gegen is a wholly-owned subsidiary of Uber that holds a certificate of public 

convenience from (and is licensed by) the PPA to operate as a broker of limousine services. 

Holtzman-Conston Dep., 11:19-12:2, 12:8-10; 21:11-19. 
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4. Qualified transportation companies may enter into an agreement with Gegen to 

enable them to provide limousine services in Philadelphia. Holtzman-Conston Decl., ¶4. 

5. Independent transportation companies are able to use the Uber App to obtain 

requests to provide limousine services on the UberBLACK product. Holtzman-Conston Decl., 

¶5. 

6. Independent transportation providers (like Plaintiffs) who operate their own (or 

affiliate with a) transportation company and who use the UberBLACK product must first enter 

into an agreement setting forth the terms for using Uber’s software mobile application (the “Uber 

App”). Holtzman-Conston Decl., ¶6. 

7. Some UberBLACK transportation providers operate under the certificate of 

public convenience held by Gegen, while others operate under a certificate held by other 

limousine companies licensed by the PPA. Holtzman-Conston Dep., 21:20-22:7; 25:12-17. 

8. Plaintiff Sabani signed up to use the Uber App to connect with riders using the 

UberBLACK product on November 26, 2013. Holtzman-Conston Decl., ¶7.  

9. Plaintiff Cherdoud signed up to use the Uber App to connect with riders using the 

UberBLACK product on December 26, 2013. Holtzman-Conston Decl., ¶8. 

10. Plaintiff Razak signed up to use the Uber App to connect with riders using the 

UberBLACK product on July 8, 2014. Holtzman-Conston Decl., ¶9. 

11. Many transportation providers (including, for example, Sabani and Cherdoud) 

own and operate companies that contract directly with Gegen. Cherdoud Dep., 19:23-20:10 

(Milano Limo); Sabani Dep., 10:6-15 (Freemo Limo); Holtzman-Conston Decl., ¶4. 

12. The agreement between Defendants and independent transportation providers who 

operate their own transportation companies provides that transportation providers using the 
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UberBLACK product have complete discretion to operate their independent business and to 

divert their drivers at their discretion. Holtzman-Conston Decl., ¶10; Razak Dep., 37:15-24.  

13. Transportation providers, like plaintiffs, can provide transportation services 

outside of the Uber App. Cherdoud Dep., 21:11-18; Razak Dep., 45:3-18 (acknowledging that 

his brother receives trip requests through Uber and limousine service Blacklane). For example, 

Plaintiff Sabani testified that he runs his own limousine company, Freemo Limo, and has up to 

five other transportation providers driving for his company. Sabani Dep., 10:16-11:1. Sabani also 

reported personally providing over 100 trips through his company, and admitted that Uber placed 

no restrictions on his right to receive Freemo Limo trip requests while simultaneously online on 

the Uber App. Id. Sabani 16:15-20 (over 100 trips), 18:18-19:6 (permitted to provide driving 

service through his company, Freemo Limo, and never harassed by Uber) 19:2-6 (no restrictions 

while online).  

14. To access the Uber App, transportation providers open the app on their mobile 

device and log in using their username and password. Holtzman-Conston Dep., 38:17-20.  

15. After logging on, transportation providers tap a button to go online to be eligible 

to receive trip requests. Holtzman-Conston Dep., 39:17-21-40:1. 

16. Once a transportation provider taps the go online button, there is nothing else they 

need to do to receive trip requests. Holtzman-Conston Decl., ¶11. 

17. Once online, there is no requirement that the driver be engaged with the Uber App 

in order to stay online. Holtzman-Conston Dep., 56:3-6; Razak 30:20-31:3 (can go offline 

forever); Clapp Decl., ¶4 (once online, is free to leave his house, walk away from the Uber App 

on his phone, or turn off the Uber App and go offline at any time).  
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18. While transportation providers may choose to pay attention to the Uber App and 

accept trip requests while they are online in order to increase their income, transportation 

providers are not required to do so. Holtzman-Conston Decl., ¶12.  

19. Defendants do not implement negative repercussions for a transportation provider 

who chooses to not go online on the Uber App or who chooses to go offline from the Uber App. 

Holtzman-Conston Decl., ¶13. 

20. When a trip request comes in, the transportation providers’ phone will beep and 

the screen will flash. Holtzman-Conston Decl., ¶14; Razak Dep., 115:8-16. 

21. Trip requests appear on the mobile device with the rider’s name, their star rating, 

their pickup location, any surge fare in effect, the product that this trip is for, and how long the 

Uber App estimates it will take for the transportation provider to get to the rider. Holtzman-

Conston Dep., 40:18-24; 46:21-47:7. 

22. Defendants do not require transportation providers to answer trip requests. Razak 

Dep., 119:1-9. 

23. Transportation providers have a choice to either accept or decline trip requests. 

Holtzman-Conston Dep., 40:14-17; Sabani Dep., 28:5-11; Razak Dep., 36:23-37:4.  

24. Transportation providers may take into account any number of factors (such as the 

time, location, and passenger rating) in making the decision about whether to accept a trip 

request. Sabani Dep., 51:21-52:23 (has asked rider where their destination is before the trip starts 

to make sure they are going to a place he wants to go and would cancel or ask the rider to cancel 

the trip if they were going in the wrong direction). 

25. If a transportation provider wants to accept a trip request, they tap to accept. 

Holtzman-Conston Dep., 40:18-24.  
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26. If a transportation provider does not press the accept trip button within a period of 

time, it will be deemed rejected by default. Holtzman-Conston Dep., 41:1-5; 45:11-14. 

27. If not accepted, the request will then be offered to another online transportation 

provider. Holtzman-Conston Dep., 41:6-9. 

28. If no other transportation provider is available or accepts, the trip request goes 

unfulfilled. Holtzman-Conston Decl., ¶15. 

29. If a transportation provider ignores three trip requests, the Uber App may 

automatically move the transportation provider offline as a system integrity protection and in an 

effort to avoid extended wait times for riders who are waiting for a transportation provider to 

accept the trip request. Holtzman-Conston Dep., 54:5-14; Holtzman-Conston Decl., ¶16.  

30. Transportation providers who have been automatically transitioned to offline 

status may go back online if they wish to do so. Holtzman-Conston Dep., 54:5-14. 

31. Transportation providers retain the sole right to determine when, where, and for 

how long to utilize the Uber App. Cherdoud Dep., 15:8-16; Sabani Dep., 26:18-27:19; Razak 

Dep., 24:23-25:10, 28:1-29:2, 30:15-31:3. 

32. That means that transportation providers choose when to go online and when to 

go offline. Cherdoud Dep., 15:17-16:3, 80:20-81:3. 

33. Transportation providers are not required to remain on Uber’s premises, 

physically or virtually (i.e., being online) at any time; they have complete control over when 

their time spent online on the Uber App (“Online Time”) begins and when it ends. Holtzman-

Conston Decl., ¶17; Razak Dep., 144:8-11 (can decide when to go offline), 171:8-13 (can go 

offline anytime he chooses and can stay online as long as he wants).  
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34. Transportation providers decide where to actually go to offer their services and to 

maximize their chances of getting a trip. Cherdoud Dep., 24:23-25:3 (Q: Who decides where you 

actually go then? Is it you or is it -- A: Of course it’s me, but I keep taking information through 

Uber App to figure out where is the hotspot.), 26:5-19 (makes the decision where to go); Sabani 

Dep., 28:2-4, 62:9-21 (chooses to go to airport, because “[t]he airport works the best for me. 

That’s where I get most of the work.”), 92:12-15 (Uber does not require going to the airport – 

“It’s my choice.”). 

35. In most areas, trip requests are automatically routed to the online transportation 

provider who is closest to the rider. Holtzman-Conston Decl., ¶18; Cherdoud Dep., 76:18-22.  

36. At the airport and train station, there is a “queue” system that routes trips to the 

next driver in the queue. Holtzman-Conston Decl., ¶19; Sabani Dep., 41:14-23 (acknowledging 

airport queue).  

37. A transportation provider who is online enters the “queue” immediately upon 

entering the designated airport or train station zone. Holtzman-Conston Decl., ¶20 

38. As long as the transportation provider remains in the airport or train station zone, 

they will move up the queue. Holtzman-Conston Decl., ¶21.  

39. At the airport, transportation providers must actually enter the west parking lot (a 

parking lot that is within the airport zone) to receive a trip request; trip requests are then 

distributed to the transportation provider who is in the west parking lot based on position in the 

queue. Id. 

40. A transportation provider who is in the airport zone, but outside the west parking 

lot, could therefore remain online for hours (advancing all the way to first in the queue), despite 
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not being in position to even receive (much less accept) trip requests. Holtzman-Conston Decl., 

¶22. 

41. After a transportation provider accepts a trip request, the transportation provider 

may cancel the trip at any point. Holtzman-Conston Dep., 64:23-65:11; Razak Dep., 123:4-23 

(acknowledging that he cancelled more than one hundred and less than one thousand trips). 

42. A transportation provider may even choose to cancel a trip after the rider has 

entered the vehicle. Holtzman-Conston Dep., 65:12-16. 

43. Transportation providers’ accounts are not deactivated or put on hold for rejecting 

trips or their trip acceptance rate. Holtzman-Conston Dep., 46:6-20; 48:12-19. 

44. A transportation provider’s acceptance rate has no effect on his/her ability to 

provide transportation services using the UberBLACK product. Holtzman-Conston Dep., 48:20-

23. 

45. When transportation providers are online, they are free to use their Online Time to 

pursue any activity of their choosing. Holtzman-Conston Decl., ¶23; Razak Dep., 116:21-117:3 

(uses iPhone for personal activities like making personal phone calls while online). For example, 

if a transportation provider is online, he/she is free to accept and provide ride requests from 

private clients. Holtzman-Conston Dep., 115:12-116:7; Sabani Dep., 12:24-13:18 (able to 

receive calls for personal Freemo Limo limousine company while online), 22:20-23:1 (has 

provided rides to personal Freemo Limo customers while online on Uber App). 

46. While online, transportation providers are free to sleep. Sabani Dep., 44:4-17, 

126:24-127:3 (would leave phone online at the airport and go home to sleep). Sabani 

acknowledged that he sometimes forgets to go offline so his phone stays in online mode, even 

though he does not intend to provide transportation services. Id., 114:21-115:5. 
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47. Defendants do not prohibit transportation providers from providing transportation 

services to others. Cherdoud Dep., 12:11-14. Plaintiff Cherdoud testified that he provides 

transportation services outside of the Uber App through Freemo Limo. Id., 22:4-24:2. 

48. While online, transportation providers are free to attend a protest. Sabani 

Dep.,102:7-103:4, 106:2-20 (attended January 29th protest with four other UberBLACK 

transportation providers while online); Razak Dep., 124:6-17 (was online while at protest on 

January 29 at Philadelphia airport). 

49. While online, transportation providers can go into a convenience store (Cherdoud 

Dep., 18:23-19:2), smoke cigarettes (Id., 58:5-8), and take personal phone calls (Id., 66:18-21). 

50. Cherdoud stated that he may reject trip requests or go offline at his discretion 

(e.g., if they do not want to pick up passengers, if it is late at night, if they want to go home, if 

they are on a personal phone call, or if the rider has a low rating). Id., 75:14-76:3, 77:16-78:13.  

51. Sabani stated that he also rejected rides if he was too tired and wanted to go 

home, or was on a personal phone call. Sabani Dep., 76:9-12 (go home), 77:9-20 (personal call). 

52. While online, transportation providers are free to send e-mails advertising their 

personal limousine company. Sabani Dep., 67:9-69:4 (uses Freemo Limo signature block on e-

mails for advertisement and sends e-mails while online). 

53. While online, transportation providers are free to run a personal transportation 

company and distribute trips to other drivers. Sabani Dep., 19:7-20:11. 

54. Plaintiff Cherdoud reports having fallen asleep while online. Cherdoud Dep., 

18:2-16. 

55. Plaintiff Cherdoud also reports that some transportation providers leave their 

phone online in the airport zone so they will move up in the queue—without actually waiting at 
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the airport. Cherdoud 39:12-40:13. According to Plaintiff Cherdoud, some transportation 

providers leave their phones online in the airport zone (but outside the west parking lot) then go 

home or pursue other personal endeavors while still online on the Uber App and moving up the 

queue at the airport. Id., 40:20-41:18. 

56. Plaintiff Razak also stated that he has left his phone online in the airport zone and 

in the airport queue and left the airport with a friend. Razak Dep., 127:24-128:10. 

57. Periodically, Defendants communicate information to transportation providers. 

Holtzman-Conston Decl., ¶24 

58. For example, Defendants may send a message to transportation providers about a 

local event at a specific location where rider demand may be high, or a map showing areas where 

riders need drivers most. Holtzman-Conston Dep., 15:3-19, 70:12-23, 74:17-75:9; 93:1-6. 

59. It is up to the transportation provider to choose whether to look at the information 

and to decide whether to use that information in making decisions about when and where to 

provide transportation services. Holtzman-Conston Decl., ¶25. 

60. Transportation providers are free to completely ignore this information. Sabani 

Dep., 98:13-99:5; Razak 28:11-29:2.  

61. Plaintiff Razak admitted that he did not go to all of the places identified by Uber 

as having potentially high rider demand; rather, he chose where to go. Razak Dep., 101:7-24. For 

example, he chose between events when there were multiple events and chose to not go to 

certain events. Id. 

62. Cherdoud reports reading these communications “[j]ust to see where I can 

organize myself, when I can boost my income.” Cherdoud Dep. 24:3-22. 
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63. Plaintiff Razak testified that he could decide when he was not going to use the 

Uber App, but that he would end up not making as much money if he wasn’t online. Razak Dep. 

21:14-24. 

64. Defendants do not maintain a policy or otherwise impose restrictions on 

transportation providers while they are online. Holtzman-Conston Decl., ¶26. Defendants do not 

specify the time and place where transportation providers are required to be when they were 

online, how long the online period will last, what transportation providers are permitted to do 

and not do while online, how frequently they must be online, or established any other 

requirements for the time when Plaintiffs are online on the Uber App. Id. Indeed, transportation 

providers are not even required to pay attention to their phones or respond to trip requests. Id. 

65. One transportation provider testified that he is a Certified Public Accountant 

(CPA), and he goes online while he is in his CPA offices, performing his CPA work. Clapp 

Decl., ¶5. While online, he continues doing his CPA work such as tax returns and audits. Id. If he 

receives a trip request, and he’s not otherwise in a client meeting or busy with something, he 

may accept the request. Id.  

66. One transportation provider stated that Uber does not control him while he is 

online on the Uber App. Clapp Decl., ¶4. He said he has the right to reject and decline trip 

requests that he receives from the Uber App without penalty. Id. Uber has never assigned or 

required him to work in a specific geographical area, and he is free to leave his house and to 

provide his services wherever and whenever he chooses to. Id. Although he works in King of 

Prussia, Pennsylvania, he chooses to make myself available in the downtown Philadelphia area 

where he believes that there is a higher demand for limousine services. Id.  
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67. If there are insufficient transportation providers to provide rides, there is nothing 

Defendants could do to force additional transportation providers to go online on the Uber App. 

Holtzman-Conston Decl., ¶27. 

68. Plaintiff Cherdoud completed approximately 6 trips during the week beginning 

December 21, 2015. Holtzman-Conston Decl., ¶28. These 6 trips lasted only approximately 2.5 

hours, which is approximately 5% of his 49 hours of Online Time that week, and amounts to less 

than one trip per day. Id.  

69. Plaintiff Sabani completed approximately 17 trips over a period of 87.1 hours for 

the week ending November 16, 2015. Id., ¶29. These trips lasted only slightly over 

approximately 6 hours, which is only approximately 7.1% of the 87.1 hours he spent online, and 

amounts to less than 2.5 trips per day. Id. 

70. Plaintiff Razak completed approximately 20 trips during the period from 

November 30, 2015 to December 7, 2015. Id., ¶30. These trips lasted approximately 8 hours, 

which is only a fraction of the hours he avers to have been online during that period, and 

amounts to less than 3 trips per day. Id. 

71. Plaintiff Razak testified that he provided transportation services for a limousine 

company called Blacklane. Razak Dep., 40:21-41:7. 

72. According to records produced by Plaintiffs, Plaintiff Razak provided a trip for 

Blacklane on January 18, 2017 at 12:45 p.m. Certificate of Counsel, ¶6, Exhibit 7 (excerpts from 

Plaintiffs’ document production, bates numbered RAZAK_UBER_PL0006887). The pickup 

location was The Green 55, Dover, Delaware, 19901 and the drop off was at the Philadelphia 

International Airport. Id.  
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73. According to records produced by Plaintiffs, Plaintiff Razak also provided a trip 

for Blacklane on January 18, 2017 at 4:15 p.m. Id. The pickup location was the Philadelphia 

International Airport and the drop off location was Woodside Court 140, Annville, Pennsylvania, 

17003. Id.  

74. Plaintiff Razak went online on the Uber App on January 18, 2017 at 11:17:47 

a.m. and then went offline on January 18, 2017 at 9:41:57 p.m. Holtzman-Conston Decl., ¶32. 

75. According to records produced by Plaintiffs, Plaintiff Razak provided a trip for 

Blacklane on March 22, 2017 at 2:46 p.m. Certificate of Counsel, ¶6, Exhibit 7 (excerpts from 

Plaintiffs’ document production, bates numbered RAZAK_UBER_PL0006911). The pickup 

location was the Philadelphia International Airport and the drop off location was the Philadelphia 

Marriott Downtown at 1201 Market Street, Philadelphia, PA 19107. Id.  

76. Plaintiff Razak went online on the Uber App on March 22, 2017 at 1:38:29 p.m. 

and then went offline at 8:58:48 p.m. Holtzman-Conston Decl., ¶33. 

77. Kevin Bryant is an independent transportation provider who receives leads from 

the UberBLACK product in Philadelphia. Holtzman-Conston Decl., ¶34.  

78. On March 26, 2015, Mr. Bryant went online on the Uber App for the 

UberBLACK product at 6:40:19 p.m., went offline at 6:54:48 p.m., went online at 7:37:09 p.m., 

accepted a trip request at 7:43:09 p.m., picked up the rider at 7:51:14 p.m., and completed the 

trip at 8:01:42 p.m. Holtzman-Conston Decl., ¶35. 

79. Kevin Bryant also provides transportation services using the Lyft App. Certificate 

of Counsel, ¶¶3-5, Exhibits 1 (subpoena to Lyft), 2 (Lyft letter responding to subpoena, 

including excerpts from Kevin Bryant’s login and ride history records), 3 (Declaration of 

Custodian of Records). According to records produced by Lyft, on March 26, 2015, Mr. Bryant 
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logged onto the Lyft App at 6:40 p.m., finished a ride request at 6:53 p.m., and logged off at 7:44 

p.m. Id.  

80. On March 31, 2015, Mr. Bryant went online on the Uber App at 6:22:39 p.m., 

accepted a trip on the UberBLACK product at 6:35:14 p.m., began the trip at 6:38:15 p.m., and 

completed the trip at 6:47:44 p.m. Holtzman-Conston Decl., ¶36. 

81. According to records produced by Lyft, on March 31, 2015, Mr. Bryant finished a 

Lyft trip at 6:39 p.m. Certificate of Counsel, ¶2 (excerpts from Kevin Bryant’s login and ride 

history records). 

            Respectfully submitted, 

Dated: May 26, 2017 

/s/Joshua C. Vaughn  
Paul C. Lantis, (PA #309240) 
Wendy Buckingham (PA #320259) 
LITTLER MENDELSON, P.C. 
Three Parkway 
1601 Cherry Street, Suite 1400 
Philadelphia, PA 19102-1321 
Telephone: (267) 402-3073 
Facsimile: (267) 402-3131 
PLantis@littler.com  
 
Robert W. Pritchard, (PA #76979) 
Joshua C. Vaughn, (PA #203040) 
LITTLER MENDELSON, P.C. 
625 Liberty Avenue 
26th Floor 
Pittsburgh, PA 15222 
Telephone: (412) 201-7628 
Facsimile: (412) 774-1957 
RPritchard@littler.com 
JVaughn@littler.com  

Andrew M. Spurchise (admitted pro hac vice) 
LITTLER MENDELSON, P.C. 
900 Third Avenue  
8th Floor 
New York, NY 10022 
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Telephone: (212) 583-2684 
Facsimile: (212) 832-2719 
ASpurchise@littler.com  

Attorneys for Defendants 
UBER TECHNOLOGIES, INC and  
GEGEN, LLC 
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