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Jeremy E. Abay (PA Bar # 316730) 

John K. Weston (PA Bar # 26314) 

SACKS WESTON DIAMOND, LLC      Attorneys for Plaintiffs 

1845 Walnut Street, Suite 1600 

Philadelphia, Pennsylvania 19103 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 

   

     Hon. Michael M. Baylson, U.S.D.J. 

 

     Civil Action No. 16-573 

 

 

 

 

PLAINTIFFS’ MEMORANDUM IN OPPOSITION TO DEFENDANTS’ 

MOTION TO DISMISS THE OVERTIME CLAIMS AND STRIKE 

IMMATERIAL, IMPERTINENT, AND SCANDALOUS MATTER 

  

 Plaintiffs Ali Razak, Kenan Sabani and Khaldoun Cherdoud (“Plaintiffs”) 

respectfully request that this Court deny Defendants Uber Technologies, Inc. and 

Gegen, LLC’s (“Defendants”) request to dismiss with prejudice Plaintiffs’ overtime 

claims under Rule 12(b)(6) and strike paragraphs 61-62, 67, 72, 74-75, 79, 82-86, 

91 subpart n, references to Defendants being a “loan collector” or “debt collector” 

in paragraphs 43-44, and the word “illegal” from Section E from the First Amended 

ALI RAZAK, KENAN SABANI and 

KHALDOUN CHERDOUD,  

individually and on behalf of all others 

similarly situated,         

Plaintiffs, 

v. 

UBER TECHNOLOGIES, INC. and 

GEGEN LLC, 

 

Defendants. 
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Complaint under Rule 12(f).  In support of their request for this Court to deny 

Defendants’ Motion (ECF No. 48), Plaintiffs submit the following memorandum1: 

 

I. DEFENDANTS’ MOTION TO DISMISS SHOULD BE DENIED. 

 

A. Standard of Review 

 

Under Rule 8(a)(2), a pleading is sufficient if it contains “a short and plain 

statement of the claim showing that the pleader is entitled to relief.”  Under this 

standard, it is not necessary to plead evidence.  In re Ins. Brokerage Antitrust Litig., 

618 F.3d 300, 324 n.25 (3d Cir. 2010).  Pleadings are instead meant to provide 

enough facts so that the defendants have fair notice of what the plaintiffs’ claims are.  

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). 

In considering a motion to dismiss under Rule 12(b)(6), a district court asks 

“not whether a plaintiff will ultimately prevail but whether the claimant is entitled 

to offer evidence to support the claim.”  Id. at 563 n.8.  There is, moreover, no 

probability requirement at the pleading stage.  Phillips v. Cnty. of Allegheny, 515 

F.3d 224, 234 (3d Cir. 2008).  Rather, the complaint must merely contain enough 

factual matter (taken as true) to raise a reasonable expectation that discovery will 

reveal evidence of the asserted claim.  Id.    

                                           
1 For brevity, pertinent facts and procedural history are incorporated into Plaintiffs’ 

legal argument. 
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B. Since Plaintiffs’ overtime claims now satisfy Davis, there are five 

reasons why Defendants’ Motion to Dismiss should be denied. 

 

As recognized by this Court, “The leading case in the Third Circuit regarding 

the sufficiency of allegations in the FLSA context is Davis v. Abington Memorial 

Hospital, 765 F.3d 236 (3d Cir. 2014).”2  Relying on Davis, this Court held that the 

original complaint adequately alleged the existence of an employer-employee 

relationship between the parties.3  As for Plaintiffs’ minimum wage and overtime 

claims, this Court identified two different pleading standards under Davis.  After 

noting that it is the employer’s obligation to “keep records of wages, hours, and other 

conditions,” this Court held that Plaintiffs did not have to allege a “particular week” 

in which “their hourly wage fell below the federal minimum.”4  Accordingly, the 

original complaint sufficiently stated a claim for minimum wages. 

This Court next acknowledged a slightly higher pleading standard for 

overtime claims.  Under Davis, Plaintiffs were required to allege “a given 

workweek” in which each Plaintiff worked over forty hours without receiving 

overtime pay.5  Since the original complaint was lacking in this respect, Plaintiffs 

                                           
2 Razak v. Uber Techs., Inc., No. 16-573, 2016 U.S. Dist. LEXIS 139668, *9 (E.D. 

Pa. Oct. 7, 2016) (ECF No. 45, p. 6). 
3 ECF No. 45, p. 7-9. 
4 ECF No. 45, p. 12. 
5 ECF No. 45, p. 13. 
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were given leave to allege examples of such a workweek.6  That is exactly what 

Plaintiffs did.   

The First Amended Complaint (“FAC”) describes in detail a workweek in 

which each Plaintiff worked over forty hours without receiving overtime pay.7  

While these allegations precisely satisfy the Davis standard, and this Court’s prior 

ruling, they do not satisfy the Defendants.  Defendants now argue: “Plaintiffs must 

show (and therefore plead) that they were ‘employed’ during the alleged 

uncompensated hours they have claimed to ‘work.’”8  Put differently, Defendants 

believe that a plaintiff – at the pleading stage – must demonstrate that he was 

“employed” during each of his alleged overtime hours.  According to Defendants, 

the FAC is lacking in this respect and, as a result, the overtime claims should now 

be dismissed with prejudice under Rule 12(b)(6).   

Defendants’ current objection fails for five reasons.  First, the Court has 

already held that the complaint sufficiently demonstrates that Defendants employ 

the Plaintiffs.  Second, if this issue was not previously resolved, and Defendants’ 

current objection is actually a new one, then it was waived pursuant to Rule 12(g).  

Third, Defendants’ proposed level of pleading for overtime claims is unprecedented 

in this Circuit.  Fourth, Defendants seek to improperly convert an evidentiary 

                                           
6 Order, Oct. 7, 2016, ECF No. 46. 
7 First Am. Compl., Oct. 13, 2016, ECF No. 47, ¶¶ 134 and 146. 
8 Def.s’ Mem., Oct. 31, 2016, ECF No. 48-1, p. 10. 
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question into a pleading issue.  Finally, if this Court agrees to raise the pleading 

standard, which would set a new precedent in this Circuit, then the proper remedy is 

to grant leave to amend, not to dismiss the overtime claims with prejudice. 

 

1. The issue of whether the complaint sufficiently alleges that 

 Defendants employ Plaintiffs was already resolved. 

 

In its October 7, 2016 Opinion, this Court discussed the definition of 

“employ,” specifically what it means “to suffer or permit to work,” under the Fair 

Labor Standards Act (“FLSA”), 29 U.S.C. § 203(d).9  After examining Plaintiffs’ 

original complaint, this Court held that it “contain[ed] several well-pleaded 

allegations… which weigh in favor of an employer-employee relationship.”10  The 

opinion even noted that other courts “in this district have found that plaintiffs had 

adequately pled the existence of an employer-employee relationship on far less 

detailed complaints.”11 

With respect to whether Defendants “employ” Plaintiffs, the FAC contains 

the same allegations as the original complaint.  Therefore, the FAC must also 

sufficiently allege that Plaintiffs were “employed” during their overtime hours.  

Accordingly, Defendants current objection – that “Plaintiffs must show (and 

                                           
9 ECF No. 45, p. 7. 
10 ECF No. 45, p. 8. 
11 ECF No. 45, p. 9. 
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therefore plead) that they were ‘employed’ during the alleged uncompensated hours 

they have claimed to ‘work’” – should (again) be overruled. 12   

 

2. Defendants’ waived their current objection. 

 

Pursuant to Rule 12(g), “a party that makes a motion under this rule must not 

make another motion under this rule raising a defense or objection that was available 

to the party but omitted from its earlier motion.”   Similarly, “An issue may not be 

relitigated merely because a new or different theory is posited as a basis for 

reexamining an issue that has already been decided.” Commonwealth v. Senk, 437 

A.2d 1218, 1220 (Pa. 1981).  It would be “uneconomical” to permit “later motions 

raising essentially the same objections…”  Scheetz v. Morning Call, Inc., 130 F.R.D. 

34, 36 (E.D. Pa. 1990).  Defendants’ instant motion violates Rule 12(g) and these 

principles. 

Defendants’ filed their first Rule 12 motion on July 12, 2016.13  That motion 

sought dismissal into arbitration, and did not challenge, in any way, the sufficiency 

of the complaint’s allegations.  The allegations were first challenged when 

Defendants moved for judgment on the pleadings on August 19, 2016.14  That motion 

– Defendants’ second under Rule 12 – argued that the Plaintiffs were not “employed” 

                                           
12 ECF No. 48-1, p. 10. 
13 Def.s’ Mot. to Dismiss and Compel Arbitration, ECF No. 37. 
14 Def.s’ Mot. for J. on the Pleadings, ECF No. 38. 
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by Defendants at any time, including during any alleged overtime hours.15  

Specifically, Defendants argued:   

[A]n employer is only required to pay minimum wage and overtime 

compensation for those overtime hours in which the individual was 

“employed.” …In other words, Plaintiffs must show (and therefore 

plead) that they were “employed” during the alleged 

uncompensated hours they claim to have “worked.”16 

 

There is no difference between the foregoing objection and the objection raised in 

Defendants’ current motion.  Defendants even use the same language to make their 

point. 

As stated supra, this Court has already ruled that the complaint sufficiently 

alleges that Plaintiffs were employed by Defendants.17  Defendants attempt to re-

litigate this issue by focusing on overtime; specifically, on whether Plaintiffs were 

employed during the overtime hours alleged in the FAC.   

Either this issue was resolved on October 7, 2016, and Defendants are 

precluded from re-litigating it, or their current objection is a new one.  If the 

objection is new, then it was waived under Rule 12(g), because Plaintiffs have 

always claimed that they were entitled to “an overtime premium for hours worked 

in excess of 40 hours in a work week.”18  Moreover, the basic premise of Plaintiffs’ 

                                           
15 ECF No. 38-1, p. 13. 
16 ECF No. 38-1, p. 13 (emphasis added). 
17 ECF No. 45, p. 7-9. 
18 ECF No. 1, Ex. A, Counts Two and Six. 
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complaint is, and has always been, that, “At all material times, Plaintiffs were and 

continue to be ‘employees,’ as defined by the FLSA…” and state law.19  Defendants’ 

waived their current objection by failing to raise it in one of their two earlier motions. 

 

3. Defendants’ proposed, heightened pleading standard is 

 unprecedented in the Third Circuit. 

 

As recognized by this Court, Davis requires two elements of pleading for 

overtime claims: a plaintiff must allege that he (1) worked in excess of forty hours 

in a given workweek and (2) was not adequately compensated for the overtime 

hours.20  Defendants ask this Court to heighten the Davis standard by also requiring 

a plaintiff to allege facts sufficient to demonstrate that he was “employed” during 

each of the alleged overtime hours.  This heightened standard is unprecedented in 

the Third Circuit.  

Defendants’ rationale for their heightened pleading standard is based on 

nothing more than the general requirements of Ashcroft v. Iqbal, 556 U.S. 662 (2009) 

and Bell Atl. Corp. v. Twombly, 550 U.S. 544 (2007).  Yet Iqbal and Twombly were 

taken into consideration by the Third Circuit – and by this Court – in setting the 

current pleading standard for overtime claims.  See Davis, 765 F.3d at 236 and 

                                           
19 ECF No. 1, Ex. A, ¶ 17. 
20 ECF No. 45, p. 13. 
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Razak, 2016 U.S. Dist. LEXIS 139668, *6-7.21  Iqbal and Twombly, therefore, do 

not support Defendants’ proposed new standard. 

In Section A of their Argument, Defendants cite nine other opinions in support 

of the proposition that Plaintiffs must plead additional facts to show that they were 

employed during their overtime hours.22  Seven of those opinions have nothing to do 

with a pleading standard, and were decided after the close of discovery, or even after 

trial. 23  These seven, moreover, provide no guidance as to whether a plaintiff must 

plead facts demonstrating that he was employed by the defendant on an hour-by-

hour basis.  Indeed, these opinions do not even discuss pleading standards. 

The other two, written by Judge Chen of the Northern District of California 

and discussed below, dealt with this issue at the pleading stage, but should not be 

relied upon by this Court.   Judge Chen’s Yucesoy opinion relies upon three decisions 

that discussed whether a plaintiff is “employed” while on-call; all three, however, 

                                           
21 ECF No. 45, p. 4-5. 
22 ECF No. 48-1, p. 9-15. 
23 See Armour & Co. v. Wantock, 323 U.S. 126 (1944) (bench trial); Skidmore v. 

Swift & Co., 323 U.S. 134 (1944) (bench trial); Alvarado v. R & W Farms, No. 99-

1726, 2001 U.S. Dist. LEXIS 24089 (M.D. Fla. Oct. 5, 2001) (Rule 56 motion); 

Bernal v. TrueBlue, Inc., 730 F. Supp. 2d 736 (W.D. Mich. 2010) (Rule 56 motion); 

Martin v. Ohio Tpk. Com., 968 F.2d 606 (6th Cir. 1992) (Rule 56 motion); Adair v. 

Charter Cty. of Wayne, 452 F.3d 482 (6th Cir. 2006) (Rule 56 motion); Ruffin v. 

MotorCity Casino, 775 F.3d 807 (6th Cir. 2015) (Rule 56 motion).  Mell v. Gnc 

Corp., No. 10-945, 2010 U.S. Dist. LEXIS 118938 (W.D. Pa. Nov. 9, 2010) did 

apply a Rule 12 standard, but not to the issue of whether certain hours were 

compensable. 
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arose on motions for summary judgment and were based on evidence, and not on 

pleading allegations.  Yucesoy v. Uber Techs., Inc., No. 15-262, 2016 U.S. Dist. 

LEXIS 15867, *17-21 (N.D. Cal. Feb. 9, 2016).24  The Yucesoy opinion even notes 

that this question – whether a plaintiff is “employed” during a given hour for 

purposes of compensation – involves a “fact-specific inquiry,” requiring courts to 

balance all the evidence.  Id. at *20-1.  Without explaining whether or why such 

evidence must be set forth in a complaint under Rule 8, Judge Chen concludes that 

the Yucesoy plaintiffs failed to plead enough facts to support their overtime claims.  

Id.  In reaching the same conclusion, Judge Chen’s Del Rio opinion relies entirely 

upon Yucesoy and, therefore, adds nothing further.  Del Rio v. Uber Techs., Inc., No. 

15-3667, 2016 U.S. Dist. LEXIS 40615, *7-8 (N.D. Cal. Mar. 28, 2016).  In sum: 

Judge Chen improperly imposed an evidentiary standard at the pleading stage, and 

did so without any supporting authority.  This Court should not follow suit.  

 

4. Defendants seek to convert an evidentiary issue into a 

 pleading  issue. 

 

 Defendants’ current motion is premised on the idea that a plaintiff must allege 

facts sufficient to show that he was “employed,” as that word is defined by the FLSA 

and state law, for those hours in which he was purportedly “on-call.”  The Third 

                                           
24 Citing: Dagan v. Jewish Community Hous., 699 N.E.2d 840 (1998); Berry v. Cnty. 

of Sonoma, 30 F.3d 1174, 1180 (9th Cir. 1994); Owens v. Local No. 169, 971 F.2d 

347, 351 (9th Cir. 1992). 
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Circuit has advised that this issue is properly resolved on (or after) summary 

judgment, which is why Defendants’ proposed pleading standard has never been 

adopted in this Circuit.  Ingram v. Cty. of Bucks, 144 F.3d 265 (3d Cir. 1998).  

Indeed, it would be improper to require a plaintiff to answer this fact-intensive 

inquiry at the pleading stage, especially where, as here, the defendant is already on 

notice of the claim.   

In Ingram, the Third Circuit discussed multiple factors for courts to consider 

when deciding whether a plaintiff is “employed” during on-call time, including:    

[F]irst, whether the employee may carry a beeper or leave home; 

second, the frequency of calls and the nature of the employer's 

demands; third, the employee’s ability to maintain a flexible on-call 

schedule and switch on-call shifts; and fourth, whether the employee 

actually engaged in personal activities during on-call time.  

 

Id. at 268.  “If these factors reveal onerous on-call policies and significant 

interference with the employee’s personal life, on-call time is compensable.”  Id.   

 The Ingram analysis is fact-intensive, which is why the Third Circuit held that 

this issue is “properly… resolved on summary judgment” when “there is no 

genuine issue of material fact as to how a plaintiff spends his on-call time.”  Id. at 

267 (emphasis added).  Ingram thus prevents Defendants from litigating this issue 

at the pleading stage, and renders Defendants’ proposed pleading standard improper.   
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5. Plaintiffs should be given leave to amend in the event that this 

Court agrees that complaint must provide details of what the 

Plaintiffs did during their alleged overtime hours. 

 

“[A]bsent undue or substantial prejudice, an amendment should be allowed 

under Rule 15(a) unless ‘denial [can] be grounded in bad faith or dilatory motive, 

truly undue or unexplained delay, repeated failure to cure deficiency by amendments 

previously allowed or futility of amendment.’”  Long v. Wilson, 393 F.3d 390, 400 

(3d Cir. 2004) (citing Lundy v. Adamar of New Jersey, Inc., 34 F.3d 1173 (3d Cir. 

1994)).  Furthermore, a formal motion to amend is not required.  Colburn v. Upper 

Darby Twp., 838 F.2d 663, 667 (3d Cir. 1988); Dist. Council 47, AFSCME v. 

Bradley, 795 F.2d 310, 316 (3d Cir. 1986). 

 Defendants cite cases for the proposition that leave should be denied when a 

plaintiff fails to cure previously identified defects, but Defendants do not actually 

indicate whether the new “defect” was previously identified.25  While this Court did 

decide that the Plaintiffs sufficiently alleged they were employed by Defendants, the 

October 7, 2016 ruling did not order Plaintiffs to demonstrate their employment on 

an hour-by-hour (or minute-by-minute) basis.  Razak, 2016 U.S. Dist. LEXIS 

139668, *10-4.26  To the extent that this issue was not already resolved, or otherwise 

waived, then Plaintiffs should be given leave to amend their overtime claims.      

 

                                           
25 ECF No. 48-1, p. 15. 
26 ECF No. 45, p. 7-9. 

Case 2:16-cv-00573-MMB   Document 51   Filed 11/28/16   Page 12 of 21



13 

 

II. DEFENDANTS’ MOTION TO STRIKE SHOULD BE DENIED. 

 

A. Standard of Review 

 

Under Rule 12(f), a court may strike “any redundant, immaterial, impertinent 

or scandalous matter” from a pleading.   Motions to strike allegations, however, are 

disfavored in general and by this Court.  Lakits v. York, 258 F. Supp. 2d 401, 409 

(E.D. Pa. 2003).  Therefore, they should not be granted unless the moving party can 

show: (1) that the targeted allegations bear “no possible relation to the controversy”; 

(2) the allegations will cause prejudice; and (3) there is an immediate need to prevent 

the prejudice at the pleading stage.  N. Penn Transfer v. Victaulic Co., 859 F. Supp. 

154, 158 (E.D. Pa. 1994) (emphasis added); United States v. Viola, No. 02-9014, 

2003 U.S. Dist. LEXIS 11692, *8 (E.D. Pa. July 7, 2003) (requiring the movant to 

demonstrate prejudice to justify an order to strike).   

Since Rule 12(f) is strictly construed, allegations should not be stricken if their 

relevancy is unclear, even if the allegations are inflammatory.  Skadegaard v. 

Farrell, 578 F. Supp. 1209 (D.N.J. 1984) (refusing to strike allegations that the 

defendants suborned perjury); Ireland'sProject Mgmt. Inst., Inc. v. Ireland, No. 99-

4891, 2000 U.S. Dist. LEXIS 4603, at *7 (E.D. Pa. Apr. 11, 2000) (refusing to strike 

allegations characterizing an action as “nothing more than a personal vendetta held 

by a delusional, paranoid and destructive person”).  
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B. The allegations that Defendants seek to strike are relevant and, 

 therefore, should not be stricken. 

 

Defendants seek to strike the allegations listed below, even though they 

directly relate to Plaintiffs’ misclassification and wage claims.   

 …By automatically deducting loan payments from their drivers’ 

weekly earnings, Defendants are acting as a debt collector for the 

lender.  (¶43). 

 

 By automatically deducting the premium payments from their 

drivers’ weekly earnings, Defendants are acting as a debt collector 

for the lender.  (¶44). 

 

 As demand increased, Defendants solicited new drivers in various 

ways, including, but not limited to: (1) asking new drivers for names 

and telephone numbers of people who may be interested in driving 

for Uber; (2) advertising to potential drivers that they could make 

upwards of $90,000 by driving for UberBLACK; (3) advising 

potential drivers on how they could obtain a luxury vehicle by going 

through Uber’s partnered dealers and lenders; (4) for a limited time, 

reimbursing vehicle down payments; and, (5) for a limited time, 

providing a ten percent (10%) discount on vehicle payments.  (¶ 61). 

 

 Defendants induced hundreds of individuals to become 

UberBLACK drivers, including Plaintiffs and class members.  (¶ 

62). 

 

 In order to take over Philadelphia’s taxi transportation industry, 

Uber took a different approach with UberX. (¶ 72). 

 

 Drivers who provide car services through UberX violate 53 Pa.C.S. 

§ 5714(f), among other pertinent taxi regulations. (¶ 74). 

 

 PPA has declared that all car services provided through UberX are 

illegal because Uber refuses to subject itself and its UberX drivers 

to PPA’s regulatory oversight.  (¶ 75). 
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 In blatant disregard to taxi regulations, UberX illegally charges rates 

lower than those approved by the PPA.  (¶ 79). 

 

 As a direct and proximate result of UberX’s illegal operation in 

Philadelphia, UberBLACK drivers, such as Plaintiffs and class 

members, have been damaged.  (¶ 82). 

 

 Uber has purposefully and unlawfully diverted business away from 

its UberBLACK drivers.  (¶ 83). 

 

 Uber has shifted its marketing towards UberX.  (¶ 84). 

 

 Uber has updated its App so that UberX is the default selection.  (¶ 

85). 

 

 Uber has told UberBLACK drivers to become UberX drivers, even 

though UberX is illegal and UberBLACK drivers have invested 

thousands of dollars in operating costs.  (¶ 86). 

 

Defendants also seek to strike paragraph “91 subpart n,” which does not exist, 

and the word “illegal” from the title of Section E of the FAC. 

Paragraphs 43 and 44 clearly speak to the level of control that Defendants 

exert over Plaintiffs, which is central to the economic realities test.  See Donovan v. 

Dialamerica Mktg., Inc., 757 F.2d 1376 (3d Cir. 1985).  Specifically, these 

allegations demonstrate how the drivers have no say in how and when certain 

business expenses are paid.  These paragraphs also describe damages to be recovered 

by Plaintiffs, as vehicle and insurance costs are attributable to the employer, and not 

the employee.   
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Paragraphs 61 and 62 are material to the formation of the parties’ relationship, 

and the employment contract between them.  See Oxner v. Cliveden Nursing & 

Rehab. Ctr., 132 F Supp. 3d 645 (E.D. Pa. 2015) (requiring the formation of a 

contract under Pennsylvania wage law).  These paragraphs likewise describe how 

Defendants used incentives, similar to sign-on bonuses, to lure new drivers.   

Paragraphs 72-79 discuss Defendants’ treatment of UberX drivers in 

comparison to UberBLACK drivers.  Specifically, Defendants require UberBLACK 

drivers to submit to industry regulations; whereas, Defendants allow UberX drivers 

to ignore these regulations.   This disparate treatment demonstrates a greater level of 

control over UberBLACK drivers, which is an important factor in determining 

whether Defendants are employers.  Paragraphs 82-86 demonstrate how that 

disparate treatment negatively impacted the Plaintiffs’ earnings.  Defendants’ 

favoritism towards UberX also evinces a reckless disregard for whether Plaintiffs 

and other UberBLACK drivers earned minimum wages, which is relevant under the 

FLSA.  See 29 U.S.C. § 255(a); 5 C.F.R. § 551.104.    

Paragraph 86 describes how Defendants created, and then attempted to use, 

economic pressure to convert UberBlack drivers into UberX drivers.  This 

manipulation illustrates Defendants’ control over Plaintiffs.  Paragraph 91(n) does 

not exist.  If Defendants meant to include paragraph 89(n), that paragraph, again, 
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tends to prove that Defendants exercised employer-like control over UberBLACK 

drivers. 27 

All of the foregoing allegations relate to Plaintiffs’ misclassification and wage 

claims.  Indeed, the targeted allegations speak to the egregious level of control 

Defendants exert over Plaintiffs.  Given the relevancy of these allegations, and the 

disapproval of motions to strike in general, Defendants’ request should be denied.  

 

C. Even if the targeted allegations were immaterial, Defendants have 

 not made the requisite showing of prejudice. 

  

Since Rule 12(f) motions are disfavored, the moving party must show that it 

will be prejudiced unless the material is immediately stricken.  GlobusMiller v. Grp. 

Voyagers, 912 F. Supp. 164 (E.D. Pa. 1996).  Defendants make no attempt at 

defining Rule 12(f)’s prejudice threshold, and Plaintiffs cannot locate a case in 

which the moving party actually satisfied this requirement.  Cases denying motions 

to strike are nevertheless insightful.  This Court, for example, has refused to strike 

allegations on the basis that they may lead to additional discovery.  McInerney v. 

Moyer Lumber & Hardware, Inc., 244 F. Supp. 2d 393 (E.D. Pa. 2002).  Courts have 

also denied Rule 12(f) motions on grounds that the purported prejudice could be 

addressed through less drastic means at a later time.  See, e.g., French v. United 

                                           
27 “Defendants manipulate their drivers’ rating in order to create a pretense for 

suspension or termination.”  (ECF No. 47, ¶ 89(n)). 
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States Fidelity & Guaranty Co., 88 F Supp 714 (D.N.J. 1950); GlobusMiller, 912 F. 

Supp. at 168. 

Defendants’ prejudice argument is stated in one sentence, and can be 

separated into two parts: (1) the allegations will “distort the scope of discovery” and 

(2) cast a disparaging and offensive light on Defendants…”28  As for the first part, 

Defendants do not explain how the targeted allegations will “distort” discovery, let 

alone in a manner that would prejudice Defendants.  In any event, additional 

discovery – assuming that is what Defendants fear – is not the sort of extreme 

prejudice that warrants an order to strike allegations, especially since such prejudice 

can be addressed by a discovery objection.   

Next, if allegations that a defendant is “delusional” or that a defendant 

“suborned perjury” do not warrant application of Rule 12(f), then allegations that 

Defendants operated illegally in Philadelphia and collected loan and insurance 

payments certainly do not.  See, respectively, Ireland'sProject, 2000 U.S. Dist. 

LEXIS 4603, at *7; Skadegaard, 578 F. Supp. at 1221.  Furthermore, the FAC 

contains business records proving that Defendants collect money from Plaintiffs to 

pay their lender, insurer and the Philadelphia Parking Authority.29  In essence, 

                                           
28 ECF No. 48-1, p. 16. 
29 ECF No. 47, Ex. A and C (referring to automatic deductions, including “PPA 

Sticker cost,” “Gegen Insurance,” “Weekly vehicle payment,” and “Exeter 

Payment”). 
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Defendants seek to strike allegations – indeed, facts – that are damaging to their 

defense, which runs afoul of Rule 12(f)’s purpose and limited application.   

 

III. CONCLUSION 

 

 For the foregoing reasons, Plaintiffs respectfully request that this Court deny 

Defendants’ request to dismiss Plaintiffs’ overtime claims with prejudice and strike 

certain allegations from the FAC.  In the alternative, Plaintiffs request leave to 

amend their overtime claims.  

 

SACKS WESTON DIAMOND, LLC 

       

s/ Jeremy E. Abay   

JEREMY E. ABAY (PA Bar # 316730) 

JOHN K. WESTON (PA Bar # 26314) 

      1845 Walnut Street, Suite 1600 

Philadelphia, Pennsylvania 19103 

T: (215) 925-8200 

F: (267) 639-5422 

 

Attorneys for Plaintiffs 

       

 

Dated:   November 28, 2016 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 

   

     Civil Action No. 16-573 

 

 

 

 

[PROPOSED] ORDER 

 

And NOW, this   day of     , 201   , it is hereby 

ORDERED that Defendant’ Motion to Dismiss and Strike under Rules 12(b)(6) and 

12(f) of the Federal Rules of Civil Procedure (ECF No. 48) is DENIED. 

 

      BY THE COURT: 

 

 

            

      Michael M. Baylson, U.S.D.J 

  

ALI RAZAK, KENAN SABANI and 

KHALDOUN CHERDOUD,  

individually and on behalf of all others 

similarly situated,         

Plaintiffs, 

v. 

UBER TECHNOLOGIES, INC. and 

GEGEN LLC, 

 

Defendants. 
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CERTIFICATE OF SERVICE 

I, Jeremy E. Abay, attorney for Plaintiffs, certify that the foregoing 

Memorandum in Opposition to Defendants’ Motion to Dismiss and Strike (ECF No. 

48) and Proposed Order have been filed electronically on the date below and are 

available for viewing and downloading from the ECF system.  Service has thereby 

been made on all parties via the following attorneys of record: 

 

Paul C. Lantis, Esq. 

Wendy Sue Buckingham, Esq. 

Robert W. Pritchard, Esq. 

LITTLER MENDELSON, P.C. 

Three Parkway 

1601 Cherry Street, Suite 1400 

Philadelphia, PA 19102 

 

Attorneys for Defendants 

 

 

      s/ Jeremy E. Abay   

JEREMY E. ABAY 

    

Dated:   November 28, 2016 
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