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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

ALI RAZAK, KENAN SABANI and 
KHALDOUN CHERDOUD, individually 
and on behalf of all others similarly situated, 

Plaintiffs, 

v. 

UBER TECHNOLOGIES, INC. and 
GEGEN LLC, 

Defendants. 
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DEFENDANTS’ MEMORANDUM OF LAW IN SUPPORT OF THEIR  
MOTION TO DISMISS OVERTIME CLAIMS AND STRIKE IMMATERIAL, 

IMPERTINENT, AND SCANDALOUS MATTER  
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I. INTRODUCTION 

Plaintiffs’ First Amended Complaint (“FAC”) does little to remedy the problems 

identified by this Court when it granted Defendants’ Motion for Judgment on the Pleadings as to 

Plaintiffs’ overtime claims in their initial complaint.  Although each Plaintiff has now specified a 

number of hours that they alleged to have “worked” for Defendants in a specific workweek, we 

now know that the hours Plaintiffs refer to merely reflect the total amount of time that they were 

logged into the Uber App (“On-App Time”) – not their actual working time.  

Much like time spent taking a nap, on a lunch break, or merely carrying a pager while on 

call, time spent logged into the Uber App is not on its face compensable as “hours worked” 

under the Fair Labor Standards Act (FLSA) or the Pennsylvania Minimum Wage Act (PMWA) 

because such activities do not inherently reflect times in which Plaintiffs were suffered or 

permitted to work for Defendants, were engaged to wait, or were required by Defendants to 

remain on premises or even logged into the Uber App.1  To the contrary, common sense instructs 

that On-App Time will contain extensive periods of time where Plaintiffs are not necessarily 

working, but rather conducting personal errands, eating lunch, watching television, sleeping, 

undertaking any number of other non-work related tasks, or even providing driving services as 

an employee of another company or as an independent contractor through another app (e.g., 

Lyft).  In other words, just because Plaintiffs were logged into the Uber App does not mean that 

they were actually working. 

Even if Plaintiffs were Defendants’ employees (which they are not), the FAC contains no 

additional averments that would permit this Court to reasonably conclude that the activities 

                                                 
1 Defendants deny Plaintiffs’ allegations that they were employees rather than independent contractors.  Nothing in 
this Motion should be construed as a concession by the Defendants that the Plaintiffs were at all relevant times 
anything other than independent contractors. 

Case 2:16-cv-00573-MMB   Document 48-1   Filed 10/31/16   Page 2 of 17



 

3 
 

performed by Plaintiffs during those hours in which they were logged into the Uber App were 

actually hours the law recognizes as compensable “hours worked.”   

Even when construed in the light most favorable to Plaintiffs, the FAC once again fails to 

plead sufficient facts to allow this Court to infer that Plaintiffs have a viable claim for recovering 

overtime under the PMWA and FLSA.  This level of “second chance” pleading is insufficient, 

especially considering the fact that Defendants and this Court already identified the shortcomings 

in Plaintiffs’ initial pleading.  Because Plaintiffs were unable to plead sufficient facts to state an 

overtime claim despite being given a second chance, this Court should dismiss Plaintiffs’ Second 

Cause of Action and the overtime claims in the Fourth Cause of Action with prejudice.   

Plaintiffs’ FAC also contains numerous assertions and references that are immaterial, 

impertinent, or scandalous, and pertain only to Plaintiffs’ Breach of Fiduciary Duty claim that 

was dismissed with prejudice.  Despite this Court dismissing Plaintiffs’ Breach of Fiduciary 

Duty claim with prejudice, Plaintiffs’ FAC continues to include numerous allegations that served 

as the basis for that claim alone, and which have absolutely nothing to do with Plaintiffs’ unpaid 

wage claims.  See, FAC ¶¶ 61-62, 67, 72, 74-75, 79, 82-86, and 91 subpart n.  Plaintiffs also 

disparagingly refer to Defendants as a “loan collector” or “debt collector,” and refer to 

“UberX’s” operation in Philadelphia as “Illegal.”  See, FAC ¶¶ 43-44, Section E.  These 

assertions and references serve no purpose whatsoever with respect to Plaintiffs’ remaining 

claims, as they do not tend to prove or disprove any material element of a claim or defense in this 

action.  They only serve Plaintiffs’ attempts to paint Defendants in a shocking or offensive light.  

Such assertions and references have no place in this litigation and thus will confuse the scope of 

the case moving forward.  As a result, this Court should strike the above-referenced allegations 

from Plaintiffs’ FAC under Rule 12(f) as immaterial, impertinent, and scandalous. 
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II. BACKGROUND 

This action raises the question of whether independent limousine service providers who 

use Uber’s smartphone application to connect with riders2 are “employees” who must be paid in 

accordance with the FLSA and the PMWA.  FAC, ¶¶ 3, 4, 87.  Plaintiffs Ali Razak, Kenan 

Sabani, and Khaldoun Cherdoud are independent transportation providers, certified by the 

Philadelphia Parking Authority (“PPA”), who provide and/or provided limousine services to 

riders using Uber’s smartphone application (the “Uber App”) in Philadelphia, Pennsylvania.  

Despite executing contracts wherein they agreed that they were independent contractors, 

Plaintiffs now claim that they and every other limousine service provider (which they refer to as 

“drivers”)3 in Philadelphia, Pennsylvania who responds to ride requests by riders via Uber’s 

smartphone application were in fact “employees” of Uber who are owed minimum wage for all 

“hours worked” and overtime wages for all “hours worked” in excess of forty per week.  See 

generally, FAC, ¶¶ 3-4, 16, 87, 94, 133, 143.  Defendants emphatically deny these claims. 

On October 7, 2016, this Court granted in part, and denied in part, Defendants’ Motion 

for Judgment on the Pleadings.  The Court dismissed Plaintiffs’ Breach of Fiduciary Duty claims 

with prejudice and Plaintiffs’ overtime claims under the FLSA and PMWA without prejudice, 

and granted Plaintiffs leave to file an amended complaint to cure their defective pleading as to 

their overtime claims.  Regarding Plaintiffs’ overtime claims, this Court held that Plaintiffs did 

not “allege to have worked in excess of 40 hours in a workweek, let alone that there was any 

given week in which they were not paid overtime.” Dkt. 45, pg 13.  Plaintiffs filed their First 

Amended Complaint on October 13, 2016.  In relevant part, Plaintiffs’ Second Cause of Action 
                                                 
2 Uber is a technology company that offers a smartphone application connecting riders looking for transportation to 
independent transportation providers, such as Plaintiffs, looking for riders. 
3 The term “drivers” is used herein for convenience.  However, because Defendants do not prohibit a transportation 
provider from engaging another worker to drive his or her vehicle, it is not necessarily accurate to refer to the 
limousine service provider as a “driver” because he or she may not do any driving. 
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(FLSA – Failure to Pay Overtime Wages), and Fourth Cause of Action (PMWA – Failure to Pay 

Minimum and Overtime Wages) again seek recovery for alleged uncompensated overtime under 

the FLSA, 29 U.S.C. §§ 206(a), 207(a), and the PMWA, 43 Pa. Stat. § 133.104(a)-(b).  FAC, ¶¶ 

131-136, 142-147, 143-148.    

The sum and substance of the additional assertions Plaintiffs added to the FAC are 

contained in subparagraphs a. – d. of paragraph 134 and 146 and Exhibits A – C, in which 

Plaintiffs now contend that each Plaintiff “worked” for Defendants whenever they were logged 

on the Uber App (“On-App Time”).  Specifically,  

• Plaintiff Razak alleges that during the week of November 30, 2015 he “worked at 

least 84 hours for Defendants” (¶¶ 134 a., 146 a.; Exhibit A);  

• Plaintiff Sabani alleges that during the week of November 9, 2015, he “worked at 

least 87.1 hours for Defendants” (¶¶ 134 b., 146 b.; Exhibit B-2); and  

• Plaintiff Cherdoud alleges that during the week of December 21, 2015 he 

“worked at least 84 hours for Defendants” (¶¶ 134 c., 146 c.; Exhibit C).   

To provide evidence to support of these averments, Plaintiffs rely exclusively on three exhibits 

purporting to represent each Plaintiffs’ total On-App Time during the referenced weeks as 

evidence of their “hours worked” during those weeks.     
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Exhibit A reflects 84 hours and 4 minutes as Plaintiff Razak’s “TIME ONLINE”: 

 

Exhibit B-2 reflects 87.1 for Plaintiff Sabani’s “HOURS ONLINE”: 
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Exhibit C reflects 49 hours and 15 minutes for Plaintiff Cherdoud’s “ONLINE HOURS”: 

 

With the benefit of these exhibits, it is now clear that Plaintiffs’ asserted theory of 

overtime liability rests exclusively on the facially flawed and factually unsupported conclusion 

that all time spent logged into the Uber App is compensable.  Additionally, Plaintiffs’ FAC fails 

to assert any facts that might plausibly suggest that Plaintiffs were even available to work during 

the On-App Time or that Defendants required them to log into the Uber App.   

III. STANDARDS OF REVIEW 

A. Motion to Dismiss 

A motion to dismiss based on Federal Rule of Civil Procedure 12(b)(6) challenges the 

legal sufficiency of the claims alleged.  Rule 12(b)(6) authorizes a motion to dismiss if the 

Complaint fails to plead “enough facts to state a claim to relief that is plausible on its face.”  Bell 

Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007); Fed. R. Civ. P. 12(b)(6).  “Determining 

whether a plausible claim has been pled is ‘a context-specific task that requires the reviewing 
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court to draw on its judicial experience and common sense.’”  Davis v. Abington Mem'l Hosp., 

765 F.3d 236, 242-243 (3d Cir. 2014).  In evaluating a motion to dismiss, a court must construe 

the complaint in the light most favorable to the plaintiff and accept all well-pleaded facts and 

reasonable inferences therefrom as true.  Fowler v. UPMC Shadyside, 578 F.3d 203, 201 (3d Cir. 

2009).  In Fowler, 578 F.3d at 210-11, the Third Circuit instructed district courts to accept all of 

the complaint’s well-pleaded facts as true, disregard any legal conclusions, and then determine 

whether the well-pled facts alleged in the complaint are sufficient to show that the plaintiff has a 

“plausible claim for relief.” Id. at 1949-1950.   

“[W]here the well-pleaded facts do not permit the court to infer more than the mere 

possibility of misconduct, the complaint has alleged—but it has not ‘show[n]’—‘that the pleader 

is entitled to relief;’” and, thus, the complaint should be dismissed.  Ashcroft v. Iqbal, 556 U.S. 

662, 679 (2009) (quoting Fed. R. Civ. P. 8(a)(2)).  Thus, to survive a motion to dismiss, the 

Complaint must state factual allegations that “plausibly give rise to an entitlement to relief.”  

Scott v. Bimbo Bakeries, USA, Inc., No. 10-3154, 2012 WL 645905, at *2 (E.D. Pa. Feb. 29, 

2012). “[T]hreadbare recitals of the elements of a cause of action, supported by mere conclusory 

statements,” are insufficient to establish plausible allegations to survive the motion.  Id.  If a 

complaint merely includes “a formulaic recitation of the elements of a cause of action,” it fails to 

state adequately a claim for relief. Deeley v. Genesis Healthcare Corp., Civ. No. 10-1242, 2011 

WL 3240828, at *3 (E.D. Pa. July 29, 2011). A district court has discretion to dismiss a 

complaint or cause of action contained therein without leave to amend for a party’s “repeated 

failures to cure the deficiency by amendments previously allowed” or if such amendment would 

be inequitable or futile.  Foman v. Davis, 371 U.S. 178, 182 (1962); Lorenz v. CSX Corp., 1 F.3d 

1406, 1413 (3rd Cir.1993) (citing Heyl & Patterson Int'l, Inc. v. F.D. Rich Housing of the Virgin 
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Islands, Inc., 663 F.2d 419, 425 (3d Cir. 1981), cert. denied, 455 U.S. 1018 (1982)); Mell v. 

GNC Corp., No. CIV.A. 10-945, 2010 WL 4668966, at *9 (W.D. Pa. Nov. 9, 2010) (dismissing 

with prejudice plaintiffs’ first Amended Complaint where defendant identified the defects in the 

initial complaint which made it inadequate, plaintiffs had been given an opportunity to amend 

their initial complaint, and plaintiffs failed to resolve those shortcomings in the amended 

complaint).   

B. Motion to Strike 

Federal Rule of Civil Procedure 12(f) provides that, “[t]he court may strike from a 

pleading . . . any redundant, immaterial, impertinent, or scandalous matter.”  “The purpose of a 

motion to strike is to clean up the pleadings, streamline litigation, and avoid unnecessary forays 

into immaterial matters.”  McInerney v. Moyer Lumber and Hardware, Inc., 244 F. Supp. 2d 

393, 402 (E.D. Pa. 2002).  District courts are afforded “considerable discretion” when addressing 

a motion to strike.  Charleston v. Salon Secrets Day Spa, Inc., No. 08-5889, 2009 U.S. Dist. 

LEXIS 45638 at *6 (E.D. Pa. Jun. 1, 2009).  In exercising this discretion, courts may strike 

allegations that have no possible relation to the controversy and may cause prejudice to one of 

the parties, and they may strike allegations that confuse the issues in the case.  Allegrino v. 

Conway E & S, Inc., No. 09-1507, 2010 U.S. Dist. LEXIS 43859 at *32 (W.D. Pa. May 5, 2010).  

IV. ARGUMENT 

A. Plaintiffs Do Not Plead Basic Facts Required To Plausibly Establish That 
On-App Time Is Compensable “Hours Worked” For Purposes Of The FLSA 
Or PMWA   

In order to state a plausible cause of action for unpaid overtime under the FLSA and 

PMWA, Plaintiffs must plead facts sufficient for this Court to draw a reasonable inference that 

they were Defendants’ employees and that they worked hours in excess of 40 in a workweek for 

which they were not properly compensated.  29 U.S.C. § 207(a)(1); 43 P.S. § 333.104(c).  
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However, an employer is only required to pay overtime compensation for those overtime hours 

in which the individual was “employ[ed].”  29 U.S.C. §§ 207(a)(1); 43 P.S. §§ 333.104(a.1), (c), 

333.103(f).  An individual is not “employed” unless she is suffered or permitted to work for the 

employer.  29 U.S.C. § 203(g) (defining “employ” as “to suffer or permit to work”); 43 Pa. Stat. 

§ 333.103(f) (same).  In other words, Plaintiffs must show (and therefore plead) that they were 

“employed” during the alleged uncompensated hours they claim to have “worked.”   

In response to this Court dismissing Plaintiffs’ claims for overtime because they failed to 

assert any workweek in which they worked for more than 40 hours but were not compensated at 

the overtime premium, Plaintiffs amended their Complaint to assert specific workweeks in which 

they allege they met this standard.  While these assertions superficially appear to address this 

Court’s concerns, a careful review of the exhibits Plaintiffs rely upon and an understanding of 

the FLSA and PMWA as well as federal pleading requirements reveals that the FAC does not 

contain any facts sufficient for Defendants or this Court to reasonably infer that On-App Time 

reflects time in which Plaintiffs are suffered and permitted to work for Defendants such that it 

would be compensable.  Davis v. Abington Mem'l Hosp., 765 F.3d 236, 242 (3d Cir. 2014) 

(“Under Federal Rule of Civil Procedure 8(a)(2), a “plausible” claim contains “factual content 

that allows the court to draw the reasonable inference that the defendant is liable for the 

misconduct alleged.”) (citing Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)).     

Plaintiffs’ theory of liability for purposes of their overtime claim is that they should be 

paid while logged into the Uber App.  FAC, ¶¶ 134, 146, Exs. A-C.  Even assuming arguendo 

that Plaintiffs were Defendants’ employees, which Defendants deny, Plaintiffs have asserted no 

facts to suggest that they were actually working during On-App Time, and thus Defendant and 

this Court are left to assume that Plaintiffs allege that the entire On-App Time period – which 
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contains time when they are driving a rider, time when they are driving to pick up a rider, as well 

as time when they are merely waiting to be engaged – is “hours worked” and compensable.   

The closest analogy to the Plaintiffs’ theory is that they were “on call” during On-App 

Time.  The Supreme Court has recognized that, under certain limited circumstances, on-call time 

can be compensable.  Armour & Co. v. Wantock, 323 U.S. 126, 133, 65 S.Ct. 165, 89 L.Ed. 118 

(1944); Skidmore v. Swift & Co., 323 U.S. 134, 136, 65 S.Ct. 161, 89 L.Ed. 124 (1944).  

However, the court in Skidmore drew the distinction as to whether “the employee was engaged to 

wait,” which is compensable, or if he “waited to be engaged,” which is not compensable.  

Skidmore, 323 U.S. at 137.  The Department of Labor has also set forth guidance on the 

compensability of on-call time through the promulgation of regulations that generally provide 

that on-call time is compensable only where (a) the employee is required to remain on the 

premises or (b) the on-call time is “so circumscribed” that it effectively restricts the employee’s 

ability to use the time for personal pursuits.  29 C.F.R. § 553.221(c).   

Plaintiffs have not alleged facts in their FAC that they were engaged to wait, required by 

Defendants to remain on premises or even logged into the Uber App, or that their freedom to 

pursue personal activities are in any way circumscribed.  Rather, and in direct contradiction to 

the mandate of Iqbal and Twombly, Plaintiffs only cite to exhibits showing On-App Time to 

support their own legal conclusion that that On-App Time must be considered hours worked.  

Plaintiffs’ “work” allegations are long on “threadbare recitals of the elements of a cause of 

action, supported by mere conclusory statements” (e.g., “work,” “suffered or permitted”), and 

short on alleged “facts” showing which, if any, of his activities undertaken as a driver during On-

App Time are compensable “work” under the FLSA.  Iqbal, 556 U.S. at 678.  For example, 

Plaintiffs do not identify the particular tasks they were performing during the time they 
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allegedly “worked” or state whether their estimates of “work” time include only time spent 

performing compensable activities.  See, e.g., Alvarado v. R&W Farms, No. 99-1726-CIV-T-

30F, 2001 WL 34104844 (M.D. Fla. Oct. 2001) (workers’ costs incurred during transportation 

was not compensable time under the FLSA); Bernal v. Trueblue, Inc., 730 F. Supp. 2d 736, 744 

(W.D. Mich. 2010) (staffing company’s employees were not engaged in compensable work 

during time they reported and waited prior to receiving an assignment); Martin v. Ohio Turnpike 

Com’n, 968 F.2d 606, 611 (6th Cir. 1992) (for on-call time to be compensable, employers’ 

“restrictions imposed [must be] so onerous as to prevent employees from effectively using the 

time for personal pursuits”); Adair v. Charter County of Wayne, 452 F.3d 482, 488-89 (6th Cir. 

2006) (requirement that officers carry pagers and respond to pages, with the threat of discipline 

for failure to respond, did not create compensable on-call time); Ruffin v. MotorCity Casino, 775 

F.3d 807, 812 (6th Cir. 2015) (holding security guards monitoring of radio during meal breaks 

was only a de minimis activity and non-compensable). 

Defendants do not suggest that Plaintiffs must detail every activity they performed during 

a particular week. However, as this Court has already instructed Plaintiffs, they “must provide 

sufficient detail about the length and frequency of their unpaid work to support a reasonable 

inference that they worked more than forty hours in a given week.”  Davis v. Abington Memorial 

Hospital, 765 F.2d 236, 243 (3d Cir. 2014) (italics added) (citation omitted).  “[T]o recover 

overtime compensation under the FLSA, an employee must prove that he worked overtime hours 

without compensation, and he must show the amount and extent of his overtime work as a matter 

of just and reasonable inference.”  Id. at 241 (italics added) (citation omitted).  This means that 

Plaintiffs “must sufficiently allege [forty] hours of work in a given workweek as well as some 

uncompensated time in excess of the [forty] hours.”  Id. at 241.  The “work” and 
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“uncompensated time” identified by Third Circuit required to sufficiently state a claim for 

overtime wages cannot possibly be understood to mean anything other than time during which 

Plaintiffs were “employed” by Defendants – in other words, time when they were (a) suffered or 

permitted to work, (b) engaged to wait, (c) required by Defendants to remain on premises, or (d) 

so restricted in their ability to use their time for personal pursuits such that the time must be 

considered work time. 

The United States District Court for the Northern District of California was previously 

faced with this precise scenario in two other lawsuits brought against Uber by transportation 

providers.  In both cases, the district court likewise ordered dismissal, finding the plaintiffs’ 

allegations regarding compensable work to be lacking.  See Yucesoy v. Uber Techs., Inc., No. 15-

cv-00262-EMC, 2016 WL 493189, at *5-6 (N.D. Cal. Feb. 9, 2016) (dismissing, with prejudice, 

Plaintiff’s Massachusetts minimum wage and overtime claims against Uber for failing to allege 

facts sufficient for the court to conclude that time spent connected to the Uber App was 

compensable); Del Rio v. Uber Techs., Inc., No. 15-cv-03667-EMC, 2016 U.S. Dist. LEXIS 

40615, at *8 (N.D. Cal. Mar. 28, 2016) (dismissing FLSA claim for failure to pay overtime and 

minimum wage, as “Plaintiffs do not explain how they define ‘work,’ i.e. whether Plaintiffs 

contend that they [sic] drivers [sic] at work whenever the Uber app is on”).  The court in the 

Yucesoy v. Uber case addressed the precise factual shortcoming and conclusory legal argument 

put forth by Plaintiffs here.  In dismissing the plaintiffs’ minimum wage and overtime claims, the 

court in Yucesoy relied heavily on the critical inquiry under the FLSA: whether the plaintiffs had 

the ability to perform personal pursuits while logged on to the Uber App.  The court, which was 

presented with much more detail than Plaintiffs allege here, found that: 

Plaintiffs have failed to plead specific facts to support their claim.  
Plaintiffs instead generally allege that they are required to accept 
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“most” of the requests that they receive “in order not to risk being 
deactivated by Uber.” . . . They do not explain how often these 
requests came in, how many of the requests they must accept, and 
the magnitude of the risk of deactivation if requests are not 
accepted.  Without such information, it is unclear what ability 
drivers have to conduct personal business while logged onto the 
app. 

Id.  Here, Plaintiffs have not alleged any facts that plausibly state that the On-App Time is 

compensable.  Plaintiffs have not even alleged, as the plaintiffs had in Yucesoy, that their ability 

to engage in personal endeavors during their On-App Time was so circumscribed that it 

effectively restricted their ability to use the time for personal pursuits.  Indeed, a review of 

Exhibit C that Plaintiffs attach to their FAC highlights the absurdity of their legal conclusion.  

Plaintiff Cherdoud attached a statement that shows that he accepted and completed only six (6) 

trips in just over 49 hours of On-App Time.4  FAC, Ex. C.  It is implausible that six (6) trips took 

more than a fraction of the 49 hours of On-App Time to actually complete.  How Mr. Cherdoud 

spent the remainder of his time during those 49 hours remains a mystery.  Similarly, Plaintiff 

Sabani attached a statement that shows he accepted just 17 trips over a period of 87.1 hours 

(FAC, Ex. B-2), but fails to assert facts to show that he was “employed” by Defendants during 

the entire time reflected as On-App Time such that it can be inferred as compensable.  Plaintiff 

Razak’s threadbare assertions fare no better.  FAC, Ex. A.  Presumably, if Plaintiffs had details 

regarding their activities during their On-App Time, they would have pled them.  Instead, 

however, they ask Defendants and this Court to instead accept their legal conclusion as to the 

compensability of this time.  

                                                 
4 Plaintiff Cherdoud inexplicably avers in paragraphs 134 and 146 that he worked at least 84 hours for Defendants, 
yet Exhibit C upon which he relies reflects total On-App Time of 49 hours and 15 minutes.  Presumably, Plaintiff 
Cherdoud’s assertion of 84 hours of work is an inadvertent typographical error.  To the extent that it is not, however, 
it provides an even stronger argument that Mr. Cherdoud has not appropriately pled a failure to pay overtime claim, 
since he would be, in effect, seeking payment for time that he was not even using the Uber App. 
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Plaintiffs here, like those in Yucesoy and Del Rio, failed to assert facts to plausibly 

support an overtime claim based on an on-call theory, or any other theory.  Because Plaintiffs’ 

FAC fails to establish that Plaintiffs were “working” during their On-App Time, Plaintiffs have 

not alleged sufficient facts to state a claim upon which relief can be granted.  In the absence of 

allegations that reveal what hours Plaintiffs claim are compensable under the FLSA and PMWA 

(and why), and whether Plaintiffs actually performed compensable work for more than forty 

hours in any one workweek, Plaintiffs’ overtime claims cannot survive Defendants’ Motion to 

Dismiss and their claims for overtime under the FLSA and PMWA should be dismissed with 

prejudice.  GNC Corp., No. CIV.A. 10-945, 2010 WL 4668966, at *9 (W.D. Pa. Nov. 9, 2010) 

(dismissing with prejudice plaintiffs’ first Amended Complaint where defendant previously 

identified the defects in the initial complaint which made it inadequate, plaintiffs had been given 

an opportunity to amend their initial complaint, and plaintiffs failed to resolve those 

shortcomings in the amended complaint); Yucesoy, 2016 WL 493189, at *5-6 (dismissing, with 

prejudice, Plaintiffs’ Third Amended Complaint where Plaintiffs had access to the necessary 

information, but failed to allege specific facts). 

B. The Court Should Strike Those Allegations That Are Immaterial And 
Impertinent To Plaintiffs’ Claims 

Any matters that are found to be immaterial, impertinent or scandalous also may be 

stricken by the court.  Allegrino, 2010 U.S. Dist. LEXIS 43859 at *32.  To be deemed 

“immaterial,” an allegation must bear no essential or important relationship to the claim for relief 

or have no value in developing the issues in a case.  Sullivan v. Warminster Township, No. 07-

4447, 2010 U.S. Dist. LEXIS 53409 at *31 (E.D. Pa. May 27, 2010); In re Catanella and E.F. 

Hutton and Co. Sec. Litig., 583 F. Supp. 1388, 1400 (E.D. Pa. 1984).  To be considered 

“impertinent,” an allegation must consist of statements that do not pertain, and are not necessary, 

Case 2:16-cv-00573-MMB   Document 48-1   Filed 10/31/16   Page 15 of 17



 

16 
 

to the issues in the lawsuit.  Sullivan, 2010 U.S. Dist. LEXIS 53409 at *31-32.  And to be found 

scandalous, an allegation must improperly cast a derogatory light on someone, most typically a 

party to the action, and reflect cruelly upon that party’s moral character, use repulsive language 

or detract from the dignity of the court. Id. at *32. 

The allegations contained in Plaintiffs’ Amended Complaint from paragraphs 61-62, 67, 

72, 74-75, 79, 82-86, and 91 subpart n.; references to being a “loan collector” or “debt collector” 

in paragraphs 43-44; and the word “illegal” in the title of Section E in Plaintiffs’ FAC are not 

essential or important to any of Plaintiffs’ remaining wage claims.  In fact, they bear no relation 

to what is left of this case now that the Court dismissed Plaintiffs’ breach of fiduciary duty claim 

with prejudice.  The allegations contained in those paragraphs relate to insurance and financing 

that Plaintiffs claim they were required to procure, the relationship between transportation 

providers, Gegen, and the PPA, and Plaintiffs’ allegations that uberX operated illegally in 

Philadelphia.  This Court need only look to Plaintiffs’ original Complaint to determine that those 

allegations were included solely to support the breach of fiduciary duty claim.  As a result of the 

Court’s Order dismissing the breach of fiduciary duty claim with prejudice, these allegations are 

no longer part of Plaintiffs’ causes of action.  In turn, the factual assertions have no place in the 

FAC, which solely asserts claims for unpaid wages.  These allegations can only serve to distort 

the scope of discovery and seek to cast a disparaging and offensive light on Defendants for no 

reason permitted under the Rules of Evidence.  By striking them now, the Court will 

“streamline” the litigation, focus the parties on the issues at hand, and “avoid unnecessary forays 

into immaterial matters.” McInerney v, 244 F. Supp.2d at 402.  As a result, this Court should 

strike the above-enumerated paragraphs and references from the FAC.  
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V. CONCLUSION 

For the foregoing reasons, Defendants respectfully request that its Motion to Dismiss and 

Strike pursuant to Rule 12(b)(6) and 12(f) of the Federal Rules of Civil Procedure be granted, 

that the Second Cause of Action and the overtime claims in the Fourth Cause of Action in 

Plaintiffs’ First Amended Complaint under the FLSA and PMWA be dismissed with prejudice, 

and that paragraphs 61-62, 67, 72, 74-75, 79, 82-86, and 91 subpart n.; references to being a 

“loan collector” or “debt collector” in paragraphs 43-44; and the word “illegal” from the title of 

Section E in Plaintiffs’ FAC be stricken from Plaintiffs First Amended Complaint.   

 Respectfully submitted, 
Dated: October 31, 2016 

/s/  Paul C. Lantis 
Paul C. Lantis, (PA #309240) 
Wendy Buckingham (PA #320259) 
LITTLER MENDELSON, P.C. 
Three Parkway 
1601 Cherry Street, Suite 1400 
Philadelphia, PA 19102-1321 
Telephone:  (267) 402-3073 
Facsimile:  (267) 402-3131 
PLantis@littler.com 
 
Robert W. Pritchard, (PA #76979) 
LITTLER MENDELSON, P.C. 
625 Liberty Avenue 
26th Floor 
Pittsburgh, PA  15222 
Telephone:  (412) 201-7628 
Facsimile:  (412) 774-1957 
RPritchard@littler.com 

Attorneys for Defendants 
UBER TECHNOLOGIES, INC and  
GEGEN, LLC 
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